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s:!no~sis of Decision

On February 1, 1984, Union Exploration Partners, LTD. (Union)
with Texaco Inc., after a successful bid in Outer Continental
Shelf (OCS) Lease Sale 79, acquired in equal one-half shares two
oil and gas leases (OCS-G 6491 and 6492) in the Gulf of Mexico.
Texaco subsequently assigned one-half interest in its lease
shares to Nippon Southern U.S. oil Company, LTD. Texaco and
Nippon each now own a 25 percent interest in the lease blocks.
The leases commonly referred to as Pulley Ridge Area Blocks 629
and 630, are located south of 26. north latitude approximately
170 miles southwest of Tampa Bay, Florida, 135 miles southwest of
Fort Myers, Florida and about 44 miles northwest of the Dry
Tortugas, Florida in the Eastern Gulf of Mexico OCS Planning
Area.

Union submitted its proposed Plan of Exploration (FOE) for the
leases for approval to the Minerals Management service (MMS) of
the Department of Interior (DOI) together with a certification
that the proposed FOE was consistent with Florida's Federally-
approved Coastal Management Program (CMP). Union proposes to
drill up to three exploratory wells to evaluate the hydrocarbon
potential of Blocks 629 and 630. The MMS approved Union's
proposed FOE subject to review by the State of Florida (State) of
Union's consistency certification. The state subsequently
objected to Union's consistency certification on the grounds that
the area south of 26. north latitude is a unique ecosystem and
frontier area which supports a varied economy in south Florida
and that the data submitted by Union in support of its FOE did
not adequately evaluate the environmental and socioeconomic
effects of the FOE and subsequently demonstrate that the FOE is
consistent with various provisions of Florida's CMP which mandate
the preservation and protection of the natural resources of the
area.

Under section 307(c)(3)(8) of the Coastal Zone Management Act
(CZMA), 16 U.S.C. I 1456(c) (3) (8) and 15 C.F.R. § 930.81, a
consistency objection precludes Federal agencies from issuing any
permit or license necessa~ for a proposed activity to proceed,
unless the Secretary of Commerce (or his designee) overrides the
objection by finding that the objected-to activity aay be
Federally approved because it is consistent with the objectives
or purpo.e. of the CZMA (Ground I) or otherwise necessary in the
interest of national .ecurity (Ground II). Unles8 the
requirement. of ei ther Ground I or Ground II are met, the
Secretary must sustain the objection.

Union filed a Notice of Appeal, Statement in Support of an
override, and exhibits with the Secretary pursuant to section
307(c) (3) (A) and (8) of the CZMA, 16 U.S.C. § 1456(c) (3) (A) and
(8) and the Depart.ent of Commerce's implementing requlations,
15 C.F.R. Part 930, Subpart H. Union appealed pursuant to Ground



.

I and 11. Additionally, several threshold issues were raised
during the course of the appeal. Union contended that the State
failed to properly follow the Federal requlatory requirements for
formulation of a consistency objection on the grounds of
insufficient information and that therefore the State's objection
is defective. Further, Union argued that the State's objection
was tainted by its alleged anti-drilling bias and that the State
should not be allowed to block the exploration for mineral
resources in the eastern Gulf of Mexico, in light of the numerous
concessions made by Union and the Federal Government to address
the State's concerns. The State raised the additional issue of
burden of proof and contended that Union, as the appellant, bears
the burden of demonstrating by clear and convincing evidence that
the grounds for an override are met.

Upon consideration of the info~ation submitted by Union, the
State, and interested Federal agencies as well as other
information in the admini$trat~ve record of the appeal, I made a
number of findings. with regard to the threshold issues, I found
that the State's objection was not defective and that the State's
alleged bias regarding oil and gas activities and the concessions
made by Union and other federal agencies to the State were
irrelevant to the grounds upon which I must base my decision in
this appeal. Further, Ifound that my decision must be based
upon a preponderance of the evidence in the record of decision.

My findings on Ground I and II are:

Ground I

(a) Union's proposed POE furthers one of the objectives or
purposes of the CZMA because the CZMA recognizes a national
objective in achieving a greater degree of energy self-
sufficiency. Exploration, development and production of
offshore oil and gas resources serves the objective of
energy self-sufficiency.

(b) The preponderance of evidence in the record does not
support a finding that Union's POE will not cause adverse
effects on the natural resources of the State's coastal
zone, when performed separately or in conjunction with other
activities, substantial enough to outweigh its contribution
to tb. national interest.

{c) union's POE will not violate the Clean Air Act, as
amended, or the Federal Water Pollution Control Act, as
amended.

(d) There is no reasonable alternative available to Union
that would allow its proposed POE to be carried out in a
manner consistent with the State's CMP.

ii



Ground II

There will be no significant impairment to a national defense or
other national security interest if Union's project is not
allowed to qo forward as proposed.

Because Union's proposed POE does not meet the requirements of
either Ground I or Ground II, the project may not proceed as
proposed.

iii



DECISION

I. Factual Backaround

On February 1, 1984, Union Exploration Partners, LTD. (Union)
with Texaco Inc., after a successful bid in Outer Continental
Shelf (OCS) Lease Sale 79 acquired in equal one-half shares two
oil and gas leases (OCS-G 6491 and 6492) in the Gulf of Mexico.'
Union's statement in Support of a Secretarial Override (Union's
Brief) at 2. The leases, commonly referred to as Pulley Ridge
Area Blocks 629 and 630, are located south 26. north latitude
approximately 170 miles southwest of Tampa Bay, Florida, 135
miles southwest of Fort Myers, Florida and about 44 miles
northwest of the Dry Tortugas, Florida in the Eastern Gulf of
Mexico OCS Planning Area. ~ Figure I; Letter from J. Rogers
Pearcy, Regional Director, Minerals Management Service, U.S.
Department of the Interior to Katherine Pease, Assistant General
Counsel, for the National Oceanic and Atmospheric Administration
(NOAA), dated April 28, 1989 (Pearcy Letter). The leases were
due to expire on December 22, 1992. Letter from J. M. Hughes,
Assistant Secretary, Land and Minerals Management, U.S.
Department of the Interior to Dr. William E. Evans, then Under
Secretary of Commerce for Oceans and Atmosphere, U.S. Department
of Commerce, dated June 12, 1989. (MMS Letter/Enclosure). Union
submitted its proposed Plan of Exploration (POE) to the Minerals
Management Service (MMS) of the Department of the Interior
(Interior) for approval on February 18, 1988. By letter dated
April 8, 1988, MMS determined that Union's POE and accompanying
Environmental Report (ER) were complete. Union's Statement in
Support of Secretarial Override, Exhibit *3. (Union's Exhibit).
As part of that application, Union certified that its POE was
consistent with Florida's Coastal Management Program (CMP).
Pearcy Letter. Over the next several months Union made several
amendments and modifications to the POE in response to MMS
concerns. On June 3, 1988, MMS approved Union's POE and
accompanying ER subject to the State of Florida's review of
Union's consistency certification. MMS Letter/Enclosure.

Union proposes to drill up to three exploratory wells to evaluate
the hydrocarbon potential of Blocks 629 and 630. Union's Exhibit
#7. Union proposes to drill one location first and, based upon
the results of that drilling, make a decision regarding drilling
at two additional locations. ~. The proposed drilling is
scheduled to take a maximum of 150 days for each well, or a total
of 450 days for the three proposed wells. Jg. Union proposes to
drill the locations as straight holes utilizing a jack-up rig
designed to drill into up to 30 feet of water. Jg. Pursuant to

I TeX8CO ~~equently ..signed one-half interest in its lease ahar.. to Nippon Southern u.s. Oil C~,

LTD. Tex8CO 8nd Nippon e8Ch now own 8 251 interest in the l..se blocks. union's St8t88ent in SUpport of
Secret8rl8l OVerride (~Ion's Irief) 8t 2.
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MMS regulations the rig would be equipped with appropriate safety
and pollution prevention features. xg. Union would support the
drilling operation with various support facilities in Fort Myers,
Florida. Id. Union's Exhibit .2. On April 14, 1988 the
Florida Department of Environmental Requlation (FDER)~ on behalf
of the State of Florida began its review of Union's consistency
certification. Union's POE was the first plan proposing
activities south of 26. north latitude to undergo consistency
review by FDER. MMS Letter/Enclosure. On August 16, 1988,
pursuant to 15 C.F.R. § 930.79(a) the FDER notified MMS that it
could neither concur nor object to Union's consistency
certification. The FDER indicated that it needed the results of
two studies by two task forces jointly created by the State of
Florida and the Department of the Interior to complete its
review. Additionally, FDER requested specific information
regarding the use of Fort Myers as the base for storing on-shore
oil spill containment and clean up equipment. State's Response
Brief Exhibit (State's Exhibit) .10. On September 8, 1988, Union
supplied the state with the specific information requested with
regards to the onshore support facility. Union Exhibit 111. On
November 22, 1988, the FDER objected to Union's consistency
certification for the proposed POE. State's Exhibit .4.

The State objected to Union's proposed POE on the grounds that
the area south of 26. north latitude is a unique ecosystem and
frontier area consisting of mangroves, aeagrasses and marshes and
offshore coral reefs found nowh~re else in the world which
supports a varied economy in south Florida, and that the .
biological, oceanographic, and socioeconomic information and data
submitted by Union in support of its POE did not adequately
evaluate the environmental and socioeconomic effects of
activities under the POE and subsequently demonstrate that the
proposed POE is consistent with various provisions of Florida's
CMP which mandate the preservation and protection of the above
noted resources.3

The State specifically asserted that the information did not
adequately evaluate the ~ffects of a potential oil spill from the
activities under the POE on the unique ecosystem.4 Accordingly,

2 The f'..t. Deper-t of Erwlr~tal R..,latl~ (fDER) ..ryes ..florida'. lead coaatal z«W
~t 888'CY PM"'*'t to 18Cti-- 3Q6(c)(5) of the Coaatal Z.. ---~t Act of 1972, ..~ :, (C2M)
or (the Act), "U.I.C. " 145111-., n 15 C.f.R. t 923.47.

3 FOER 8p8CIfIcat ly cont8nd8 that UnI~'. prGpOled POE i. inconai.tent with the followi", prO¥i.ione of

floride'. Coaatal ~~-.t 'rogr..: Ch8pterl 403.21(1), (2), (5), & (6): 403.062: 403.161: 376.021(1), (2).
(3) n (5): 376.041: 376.051: 288.03 (3) and (4): 288.34(1)(b), florIde Statut... Uni~'. Stat88ent in SUpport
of a Secretarial OYerride ExhIbit (Uni~'. Exhibit) 14.

4 The Stat. orl,lnally c~tand8d In It. obJectl~ letter that, at .Inl8U8, the result. of 88Y8ral .tudIes,
IncludI", the r.,.ta of tw t88k forces jointly cr..t. ~ the GG-T..-;;W.~ of Florida ..the Secretary of the
InterIor to review the effecta of oi l and ...ectlvities in the ar.. south of 26. north latitude. 8U8t be
reviewed before a apecific 8Y8'~tl~ of the envir~tal and IOCI~Ic effect. ,f Unl--'. prGpQ88d POE
CM ~tely be ~rtaken. ~I", the c~.. of thI. ~l the JoInt State/ Dlp8r~ of Interior t..k
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the State found Union's POE inconsistent with its CMP. In
addition to explaining the basis of its objection, the State also
notified Union of its right to appeal the State's decision to the
Department of Commerce (Department) as provided under section
307(c) (3) (8) of the Coastal Zone Management Act (CZMA or the Act)
and 15 C.F.R. Part 930, Subpart H. ~. Pursuant to section
307(c) (3) (8) of the CZMA and 15 C.F.R. § 930.131, the State's
consistency objection precludes MMS from issuing the permits
necessary to conduct the activities under Union's POE unless the
Secretary of Commerce (Secretary) overrides the State's objection
by finding that the activity is either consistent with the
objectives or purposes. of the CZMA or otherwise necessary in the
interests of national security.

11. ADDeal to the Secretaa

On December 21, 1988, in accordance with section 307(c) (3) (8) of
the CZMA and 15 C.F.R. Part 930, Subpart H, counsel for Union
filed with the Department of Commerce a Notice of Appeal from the
State's objection to Union's consistency certification for the
proposed POE. Letter from 8rendan M. Dixon, Assistant Counsel,
Unocal Corporation to Honorable C. William Verity, then Secretary
of Commerce, dated December 21, 1988. Union's Notice of Appeal
requested a 30-day extension-from issuance of the briefing
schedule to submit its full supporting statement, data and other
information. That request was granted. Letter from then Under
Secretary of Commerce for Oceans and Atmosphere, William E. Evans
to 8rendan M. Dixon, Esquire, Unocal Corporation, dated March 9,
1989.

Union timely filed a brief in support of its appeal with the
Department of Commerce on April 19, 1989. On May11, 1989, the
Under Secretary of Commerce for Oceans and Atmosphere, granted
the State's request for an extension of time to respond to
Union's brief. Letter from William E. Evans, then Under
Secretary of Commerce for Oceans and Atmosphere, to Deborah
Hardin Wagner, Esquire, May 24, 1989. The State's brief was
timely filed with the Department on July 6, 1989.

When Union perfected the appeal by filing a brief and supporting
information .and data pursuant to 15 C.F.R. § 930.125, public
notices were published in the Fediral Register, 54 Fed. Reg.
12,942 (1989), (request for comments), and in two local
newspapers. (The Key West Citizen, May 3, 10 and 17, 1989; l2Xt
Myers News Press, Apr. 29, 30 and May 1, 1989). Several public
comments were received and have been incorporated, as part of the
record in this appeal. Those comments have been considered only
in so far as they are relevant to the statutory grounds for
deciding consistency appeals. On April 28, 1989, the Department

force .tudl.. Mere cG8pleted end Id8ltt~ Into the record of thl. IPP88l.
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solicited the views of nine Federal agencies,5 and the National
Security Council (NSC) regarding the four regulatory criteria
that Union's proposed POE must meet for it to be found consistent
with the directives and purposes of the CZMA. These criteria are
set forth at 15 C.F.R. § 930.121. All of the agencies responded
with comments. The NSC did not respond. Additionally, comments
were received from the South Atlantic Fishery Management Council.
Letter from Elaine w. Knight, Chairman to Mr. Robert A.
Mosbacher, then Secretary of Commerce dated July 17, 1989.

On May 24, 1989, pursuant to 15 C.F.R. § 930.129 the State of
Florida requested that a public hearinq be held reqardinq the
issues raised in this appeal.and in the companion appeal of Mobil
Explorinq and Producinq Company (Mobil).6 Neither Union nor
Mobil formally responded to that request. On June 2, 1989,
Timothy R.E. Keeney, then General Counsel for NOAA, pursuant to
authority previously deleqated from the Secretary of Commerce,
qranted the State's request. Letter from Timothy R.E. Keeney,
then General Counsel to Brendan M. Dixon, Esquire, June 2, 1989.
A Notice of Public Hearinq was published in a local newspaper,
(The Kev West Citizen, Sept. 19 and 26, 1989) and a joint public
hearinq was held on September 29, 1989, in Key West, Florida,
addressinq the issues raised in both appeals. Petitions,
resolutions, and oral and written testimony were received from
Union, Mobil, Conqressman Dante B. Fascell, former Governor
Martinez, 'the local public officials, the public and various
interest qroups. The record closed for pUblic comments on
October 15, 1989. On October 12 and 13, 1989 Union, filed
supplemental information to its appeal. Letter from Brendan M.
Dixon, Esquire, to Kirsten Erickson, Attorney-Adviser, NOAA, Oct.
13, 1989: Craiq Wyman, Esquire, to Kirsten Erickson and Susan
Auer, Attorney-Advisers, NOAA, Oct. 12, 1989. Additionally, at
the request of the State two recently completed joint task force
reports prepared by the State of Florida. and the U.S. Department
0£ the Interior, Minerals Manaqement Service entitled, "Oil Spill
Risk Assessment Task Force Report~ and "Southwest Florida OcS
Drillinq Impact Assessment Task Force Report" were admitted into
the record. ~ footnote 14, supra. Further, by telephone
conference call on November 20, 1989, Mobil, Union and the State
mutually aqreed that the Secretary should delay the establishment
of a final briefinq schedule until after release of the report
fro. the Pr..ident's Outer Continental Shelf Leasinq and

5 Th..e -..ncl.. were the D8pert88nt of State, the Envlr~tal Protection Al8ncy, the Dep8rt88nt of the

Interior includl", the Fish end Wildlife Service end the Mlnerela *--~t Service, the N8tlonel Merlne
Fisheries Service, the Coast "-rd, the Dep8rtMnt of Trarwportatlon, the D8per~t of Def..., the DepertMnt
of Energy, the Dep8rt-.nt of Treaaury, end the Federal EnerIY .egulatory C088iaalon.

6 Mobll E~oratlon & Produclne U.S~, Inc. h88 filed a notice of app88l fro. the FOE.'a objection to Ita

pr~ ~ for l OCS-G6520 or Pulley I1. Ilock 799. MMS Letter/EnclQ8t.-e. Pulley .1. IlKka 629 end
630 are epproxl..tely 19 .Il.. northe88t of Pulley .1. Ilock 799. ~.

4



Development Task Force7 (Task Force) so that it could be
included in the record for this appeal. The parties also agreed
that if the Task Force report was not released by the end of
January 1990, the issue of establishin9 a final briefing schedule
in the absence of the Task Force report would be revisited.
Letters from Gray Castle, then Deputy Under Secretary of Commerce
for Oceans and Atmosphere, to Deborah Tucker and Craig Wyman,
Esquire, dated April 6, 1990.

In the interim, the State requested that the secretary admit into
the record the report by the National Research Council for the
task force entitled, "The Adequacy of Environmental Information
for Outer Continental Shelf oil and Gas Decisions: Florid~ and
California" National Research Council Report (NRC Report). Union
did not object to that request and the report was admitted into
the record. .xg.

On April 6, 1990, because the report of the Presidential task
force had not yet been released and there was no indication that
the report would be released in the near future, the Secretary
~stablished a final briefinq schedule over the State's objection.
~. Letter from Greqory C. Smith, Assistant General Counsel,
Office of the Governor of Florida, to William E. Evans, then
Under Secretary of Commerce for Oceans and Atmosphere, March 15,
1990. On May 21, 1990, the.State requested a stay of that
briefinq schedule on the qrounds that in the near future the
President miqht release th~ report of the Presidential task force
and render a decision banninq oil and qas drillinq and
exploration in the area surroundinq Union's proposed POE. Letter
from William A. Buzzett, Assistant General Counsel, Office of the
Governor to Dr. John A. Knauss, Under Secretary of Commerce for
Oceans and Atmosphere, May 21, 1990. On May 22, 1990, union
formally opposed that stay. Letter from Craiq Wyman,Esquire, to
Dr. John A. Knauss, Under Secretary of Commerce for Oceans and
Atmosphere, May 22, 1990. The General Counsel denied that
request by letters to the parties on ~une 7, 1990. Letters from
Thomas A. Campbell, General Counsel, NOAA (by James W. Brennan,
Deputy General Counsel, NOAA,)to Craiq Wyaan, Esquire and

7 ~ F8bn8ry 9, 1989, in hia ~t 8ddrea. to ~reaa, Preai."t "-h ~ed the eatlbll~t of
a clbinet l.v8l Task Force to review envi ron88nt.l concerns In three prGpOled OUt.r Continent.l Shel f (OCI) oi l
n ...l ..lea th8t ~re IcheGJled for fiac8l yeer 1990. Tho.. ..lea ~e S8le 91, Northern tel ifomi.,
S8le 95, Southern C.liforni8, n S8le 116 Part II, ...tern Gulf of Mexico. The l which 8re the IUbj~t
of thi. 8pp88l 8re located within the 8re. of S8le 116, Part 11. M88ber. of the T..k Force included: the
Secretery of Interior; the Secretery of Energy; the ~ini.trator of the ..tionel Oceenic n At8o8pheric
~ini.tr.tion; the Dir~tor of the Office of M51-~t n ~t: -the ..ini.tr.tor of the Erwiron88nt.l
Prot~tion A88nCy. Additionelly, the Preai."t requeltedth8t the ..tionel .esource Council provide the T..k
Force with 8 technical review of inf0r88tion p8rt.inine to environ88ntal concerns end p8trol8U8 resources in
the described 8r 54 Fed. 33150-33165 (1989).
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William A. Buzzett, Esquire, June 7, 1990.8 Both parties' final
briefs and supplemental final briefs were timely filed on May 25,
1990, and June 8, 1990, respectively.

On June 26,1990, the President, in response to the
recommendations of the task force, imposed a moratorium on oil
and gas leasing and development in Lease Sale Area 116, Part II,
off the coast of Florida. In response to the Presidential
moratorium, the issuance of a stay of the decision in this appeal
was again considered but rejected. Letter from Margo E. Jackson,
Assistant General Counsel, NOAA, to David Maloney, Esquire,
Office of .the Governor and Brendan M. Dixon, Esquire Union
Corporation, September 10, 1990.

Threshold Issues

Union raises three threshold issues in its opening brief. First,
Union contends that the state failed to follow properly the
federal requlatory requirements for formulation of a consistency
objection on the grounds of insufficient information and that,
therefore, the State's objection is defective. Second, Union
submits that the State's objection is tainted by Florida's
announced position against marine drilling in South Florida under
any circumstances. Third, Union argues that the State should not
be allowed to block the exploration for mineral resources in the
eastern Gulf of Mexico, in light of the numerous concessions made
by union and the Federal government to address the State's
concerns. Additionally, prior to evaluating the grounds for
Union's appeal, I will address Union's burden of proof. Each of
these issues is addressed below.

A. Comgliance with the CZMA and Its Requ].atJ..2n§

Commerce requlations at 15 C.F.R. § 930, Subpart E--"Consistency
for Outer Continental Shelf (OCS) Exploration, Development and
Production Activities" set forth the procedural rules which
specifically govern the review of OCS actiyities by state
reviewing agencies for consistency with state-approved coastal
management programs pursuant to.the CZMA. These requlations
incorporate by reference general consistency rev'iew requirements
found in other subparts of 15 C.F.R. Part 930.

Union fir.t arques that the State's objection fails to comply
with the require..nts of 15 C.F.R. §§ 930.64(d) and 930.79(c).
section 930.79(C) of 15 C.F.R. incorporates by reference the
general requirements of § 930.64(d) and specifically provides
that a state may object to federal license or permit activities

a The denfal stated that the Stata cGULd r8qU88t raconlfderatfon In the event the Pr..fdent'. decf.fon

or the Pr..fd8ntfal Teak force Report W88 reL d prIor to t~ decf.fon In thf. appeaL. A'thoulh the Pr..fdent
~ed hfs -fsfon on JL8W 26, 1990, r...rdf,. of' and ...Ktfvftf.. In the ujact sr.., the Report ha
IW¥8r ~ ~l fcly reLH8ed.
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described in detail in an applicant's POE based on the
applicant's failure to provide information defined in the
regulations, if the State submits to the applicant a written
request which describes the nature of the information requested
and the necessity of having this information for making a
consistency determination. Union contends that it supplied all
the specific information requested by the State to perform its
consistency review and that the State cannot now object to
Union's proposed POE based on insufficient information because
the State never specifically requested the information which it
now requests on appeal in violation of the procedural
requirements of 15 C.F.R §§ 930.64(d) and 930.79(c). .

The State contends that Union has mischaracterized its objection.
state's Response Brief at 7. In August o.f 1989 the State did
request from Union specific information regarding the onshore
support facility for Union's proposed POE which the State deemed
necessary to make a consistency determination. Union
subsequently complied and provided the State with the requested
information. State's Exhibit *10; Union's Exhibit *11. However,
the State's subsequent November, 1989, objection was not based on
the grounds that it was unable to make a consistency
determination due to a lack of information. Rather, the State's
objection is based on its review o~ the existing biological,
ecological, oceanographic, and socioeconomic information and its
determination that, based upon this information, Union's proposed
POE is inconsistent with the State's coastal management program.
Although the State discussed in its objection letter sever~l
proposed and ongoing studies that may yield the information which
the State views as necessary to find Union's proposed POE
consistent with its CMP, the lack of these studies did not
prevent the State from making a consistency determination based
on the information it had. Consequently, the dictates of
15 C.F.R. ii 930.64(d) and 930.79(c) which are directed at
providing the State with a means to object if it is unable to
make a consistency determination due to an applicant's failure to
provide available information are not applicable.9 Decision
and Findings of the Secretary of Commerce in the Consistency
Appeal of Long Island Lighting Company from an objection by the
New York Department of State, February 26, 1988, at 5.
Accordingly, the State was under no obligation to request that
Union provide it with the noted studies prior to issuing its
obj ection. '0

.I1uB.

Union next arquea that in evaluating the state's objection that I
must consider an alleged marked anti-drilling bia. that serves as
a precursor !to the State's concerns. As discussed in previous

9 These r8lUlationa .lao f08tar the resolution. of disputes Ind decr the necessity of 8pp88ls by

..auri", that .ll perties h.w ~ to the .v.il8ble infOrMtion they need to r880lw disputes. 11143 Fed.
Reg. 10514 (1971).

10 union -.kes .~r of other .reu-ents contendi"8 th.t the St.te's objection did not 8dhere to the

require.ents of the regul.tiona. ThO8e .reu-ents .re blaed upon union's .iach.rICterization of the St.te's
objection. In l ight of -r prevf0U8 rul i", on this isaue I do not 8ddr... thoae argu88nts.
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decisions, I do not consider whether a state complied with the
State law requirements of its CMP in issuing its objection. ~,
e.g., Decision and Findings of the Secretary of Commerce in the
Consistency Appeal of the Korea Drilling Company, Ltd. (Korea
Drilling Decision), January 19, 1989, at 3. Rather; as
previously stated, my review is limited to determining whether a
state in issuing its objection complied with the CZMA and
Commerce's implementing regulations and whether an override of
the State's objection is warranted because a proposed project "is
consistent with the objectives or purposes of the CZMA" or
Ilnecessary in the interest of national security" based upon the
criteria defined at 15 C.F.R. 11930.121 and 930.122. ~, ~,
Decision and Findings of the Secretary of Commerce in the
Consistency Appeal of Shickrey Anton (Anton Decision), May 21,
1991, at 3. Consequently, whether~he State i. biased against
oil and gas activities in the Gulf of Mexico and along the south
Florida coast in general, is not a determinative factor in my
decision in this appeal. The criteria for an override with
regard to this project are provided for solely in the CZMA and
its implementing regulations.

Acconunodationsc.

Union finally contends that the State has received extensive
..

accommodat~ons from Congress, the Department of the Interior, and
the oil industry to address its concerns about oil and gas
activities in south Florida in the form of moratoria on oil and
gas drilling, production of environmental studies and the
voluntary re-routing of oil tanker traffic to avoid sensitive
envirQnmental areas off the south Florida coast. Again, whether
or not Congress, the Department of the Interior, and the oil
industry have made accommodations to address the state's concerns
regarding oil and gas activities is irrelevant to the criteria
upon which I must base my decision in this appeal.

D. Standard of Proof

The-State contends that Union's burden of proof is to demonstrate
"by clear and convincing evidence" that the grounds for an
override of the State's consistency objection are met." I have
not previously defined the degree of evidence necessary for an
appellant to meet its burden of proof. Prior to resolving this
issue it is important to distinguish the term standard of proof
from the terms scope of and standard of review. As in judicial
proceedings, these concept. as applied in administrative law are
separate .atters. Jaffe, Administrative Law: Burden of Proof
and Scoge of Review, 79 Harv. L. Rev. 914 (1966). Standard of
proof refers to the "measure of belief which legally .ust exist

11 Union doea not contest th.t it beera the burden of proof on 8pp88l. Further, the 18cr.t.ry h88

pr8Yi-ly held th.t the AR»llMt bura the of proof on the 8pp88l.1tt Kor.. Drilli~ Deciaion, .t 22.
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in the mind of the trier of fact in order to sustain a finding."
Whitnev v. Securities and Exchanae Commission, 604 F.2d 784 (D.C.
cir. 1979). The scope of review marks the limits of a reviewing
body's "authority to set aside factual findings and review is
customarily limited to ascertaining whether there is enough
evidence to support the findings. " ~.

I addressed this issue with regards to consistency appeals, in
the appeal of Chevron, U.S.A. Inc., from an objection by the
California Coastal Commission. ~ Decision and Findings of the
Secretary of Commerce in the Consistency Appeal of Chevron,
U.S.A. Inc., (Chevron Decision), October 29, 1990. In that
decision I noted that the standard of proof in a consistency
appeal must be distinguished from the standard of review or scope
of review which will be applied to my decision by a reviewing
court. ~. at 5. I noted that "the tera consistency appeal is
somewhat of a misnomer." ~. I stated that unlike other appeal
procedures, the consistency appeals process is not a review of
the correctness of the underlying rationale of a state's
objection or an administrative agency's initial decision but
rather the consistency appeals process is this agency's first
look at the evidence presented by the parties with regards to
whether the grounds for secretarial override of a state objection
have been met. ~. Consequently, in deciding a consistency
appeal I sit not as a reviewing body but rather as the initial
administrative finder of fact and law. Accordingly, in deciding
Chevron, I declined to apply the substantial evidence test which
is the standard or scope of review applied by a reviewing court
to an agency's factual findings. ~. Rather, in the Chevron
Decision I held that the decision maker in CZMA consistency.
appeals shall independently determine, based on all the
information submitted during the process, whether the Appellant
has met its burden of establishing the grounds for Secretarial
override 9f the state's objection. In that decision, however, I
did not define the degree of evidence which the Appellant must
produce in order to meet that burden.12

The traditional standard of proof in a civil or administrative
proceeding is the preponderance of the evidence. Swartz,
Administrative Law § 7.9 (2d ed. 1984); I<och, Administrative Law
and Practice § 6.45 (1985). Courts have felt at liberty to
impose the stricter -clear and conyincing" standard in cases
involving allegations of fraud or some other quasi-wrong doing by
a defendant, .i..U. e.g., Collins Securitv CorDoration v. Securities
and Exchange Commission, 562 F.2d at 820 (D.C. cir. 1977) or
cases involving the protection of particularly important private
interests such as personal liberties and security, a§A e.g.,

12 TM .,ly .,i8nc. ., thi. iuw provicMd in the r..,l.ti«w i. th8t, .[i]n revlwi~ 8n ~l, tM

s.cr.t.ry ah.ll find th.t .propoeed F8der.l lic8n8e or penait ICtlvlty ...I. c«wl.t8nt with th. obj8CtiY88
or purP08.. of tM Act, or i. ~ ry in th. int.r..t of neti0n8l aecurlty, when the inf0r88ti., ~itted
~t. thi. c~l~i~. 15 C.F... f 930. '30. (...i. 8c*t.d.)
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Woodbv v. Immiqration and Naturalization Service, 385 U.S. 276
(1966) (deportation); Chaunt v. united States, 364 U.S. 350, 353
(1960) (denaturalization). ~ Addinqton v. Texas, 441 U.S. 418
(1979) (involving commitment to a mental hospital); 9 Wigmore,
Evidence § 2498 (3rd ed. 1940) (adultery, lost wills,
illegitimacy). In light of the fact that consistency appeals do
not address the review of fraudulent activities by a defendant or
the protection of particularly important individual liberty
interests, I find no reason to depart from the t;raditional
preponderance of evidence standard of proof and I shall apply
that standard in this appeal.

Grounds for OVerriding a state's Objectiort111.

The Department's implementinq regulations at 15 C.F.R. § 930.120
provide that the Secretary may find "that a Federal license or
permit activity, includinq those described in detail in an OCS
plan. ..which is inconsistent with a management program, may
be federally approved because the activity is consistent with the
obj ecti ves or purposes of the Act [ Ground I] , Ol~ is necessary in
the interest of national security [Ground II]." ~ Al§Q
15 C.F.R. § 930.130(a). Union has pleaded both grounds.

The Department's regulations interpreting these two statutory
grounds are found at 15 C.F.R. §§ 930.121 and 930.122.

A. Ground I: Consistent with theObje(~.ves or Pu!12oses

of the CZMA

The first statutory ground (Ground I) for overriding a state's
objection to a proposed project is that the activity is
consistent with the objectives or purposes of the Act. To so
find; I must determine that the proposed activity satisfies all
four of the elements specified in 15 C.F.R. § 930.121.

1. First Element

The first of the four elements is that "[t]he activity furthers
one or more of the competing national objectives or purposes
contained in sections 302 or 303 of the CZMA.M 15 C.F.R.
§ 930.121(a). Congress has broadly defined the national interest
in coastal zone aanagement to include both the protection and
development of coastal 'resources. Consequently, as stated in
previous decisiona, this element normally will be satisfied on
appeal. Decision and Findings in the Consistency Appeal of Aaoco
Production Company (Amoco Decision), July 20, 1990, at 14.

The State, however, requests that I reconsider this position.
The State contends that oil and gas activities, rather than being
a ~ ~ objective of the CZMA; are an objective of the CZMA only
if they are performed in a manner protective of the natural
resources of the coastal zone. This same arqument was addressed

10



and rejected in the Chevron Decision. ~. In that decision the
then Deputy Secretary of Commerce held that an analysis of the
environmental effects of an appellant's proposed activity is more
appropriately considered under Element II and that Element I
requires no such analysis. The Deputy Secretary explained that
to hold otherwise would unduly expand the regulatory criteria for
Element I and held that Element I requires only that "[t]he
activity further one or more of the com~eting national objectives
or purposes contained in section 302 or 303 of the Act."
(Emphasis added).13 Exploration, development, and production of
offshore oil and gas resources are among the competing objectives
of the CZMA. The record demonstrates that Union's proposed
activity furthers these objectives. Consequently, I find that
Union's proposed POE satisfi~s the first element of Ground I.

Second Element2.

The second element is that the proposed activity, when performed
separately, or when its c~ulative effects are considered, will
not "cause adverse effects on the natural resources of the
coastal zone substantial enough to outweigh its contribution to
the national interest." lS C.F.R. § 930.121(b).

To find this element satisfied, I must identity: 1) the adverse
effects of the objected-to activity on the natural resource. of
the coastal zone, 2) the cumulative adverse impact on the natural
resources of the coastal zone of the objected-to activity being
performed in combination with other activities affecting the
coastal zone, and 3) the proposed activity's contribution to the
national interest. I must then determine whether the adverse
effects on the natural resources of the coastal zone are
substantial enough to outweigh the activity's contribution to the
national interest. Decision and Findings of the secretary of
Commerce in the Consistency Appeal of Texaco, Inc. (Texaco
Decision), May 19, 1989, at 6. Further, normally I weigh both
the adverse effects that may result from the normal conduct of
the activity either by itself or in combination with other
activities affecting the coastal zone and the adverse effects
that result from unplanned or accidental events arising from the
activity such as a vessel collision or an oil spill.

Prior to addressing and evaluating the parties' arquments
reqarding the potential adverse effects of Union's proposed
exploratory drilling, several issues must first be addressed.
First, in evaluating the potential adverse effects of its
proposed exploratory drilling, Union contends that the State
misrepresents the natural resources that could be affected.

13 It ~ld be ~t8d th8t the C2M ~ r8CMtly r..'therll8d ..tM8e 18Cti-, ~ ~, wr.
~ :. c...t.l Z~ Act .~hwil.ti~ ~..: t. of 1~, ~. L. ,II 6203, 104 It8t. 131-299
(1990). My -i.f~ in thf. ...l n with r...~ to thf. .l~t do88 I»t ackjr... the ~ir~t. of the
~-,;;tec: C2M.
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Union notes that its leases are located on Pulley Ridge Blocks
629 and 630, off the southwest coast of Florida, in the area
sou1:h of 26. north latitude. Union does not dispute that parts
of 1:his area, including the Florida Keys and the Everglades,
coru;ist of a rich, varied, and unique marine environment and
hab:ltat which includes mangroves, coral reefs and seagrasses, and
whic~h are protected by approximately 16 national and state
wildlife refuges. Union's Final Brief at 24. Nor does Union
dis]~ute that many of these unique habitat. are within the Florida
coastal zone.14 However, Union asserts that there are no true
coral reefs within 48 mile. of Pulley Ridge Blocks 629 and 630;
no ]Dangrove communi ties wi thin approximately 86 miles; and no
seac~rass beds wi thin approximately 52 miles of the blocks. 15

...~ Figure 2. Consequently, Un~on argues that the potent~al
eff4acts of Union's proposed exploratory drilling should not
inc:Lude effects on these resources. However, as my discussion of
thil3 element indicates, infra, these resources could suffer
advlarse effects if an accidental oil spill occurs from Union's
pro]~osed exploratory drilling. .Accordingly, the effects of such
a s]pill on these resources are relevant to an evaluation of the
potjential adverse effects of Union's proposed activity.

Union also contends that the State misrepresents the relevant
activity to be evaluated under this element. The State argues
that in addition to evaluating the adverse effects associated
witJl'l exploration, the adverse effects associated with the entire
devjelopment and production process must be evaluated. In
oppjDsition to the State, Union argues that the only activity
cur:['ently before the Secretary for review is Union's proposed
exploratory drilling. I find that t~e record before me is
ins1L1fficient to review any development or production plans
asslDciated with Union's proposed exploratory drilling project.
Fir:sti there is no specific information in the record regarding
Union's proposed development and production at the drilling site.
Sec,Dnd, a detailed analysis of development activities is
dep,endant upon information concerning the amount and location of
the resource to be developed. This information generally can not
be Igenerated until after the completion of exploratory drilling.
MMS Letter/Enclosure at 14-15: NRC Report at 42. Consequently,
I fj.nd that in evaluating the potential adverse effects of
Union's proposed project, the relevant activity for review is
Union's proposed exploratory drilling activity.

Finally, a. discussed, the State contends, and Union does not
dispute, the area adjacent to Florida's southwest coastline south
of ~!6. north latitude is a unique ecosysteJI consistinq of

14 Florid8'. c088tal zone on the Gul f .id8 .xt8nd8 to nine nautical .i l...

15 My review of the evid8nce presented by the Stete indicates thet th88e fllUres are apprOKi..tely the

correct .il
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mangroves, seagrasses, marshes, coral reefs and live bottom
habitat. The State identifies the adverse effec:ts of Union's
proposed POE as the potential detrimental effect~s on the
ecosystem resulting from an accidental oil spill during Union's
proposed exploratory drilling, the direct physical impact on
benthic habitat at the proposed drill sites during the routine
operation of the activity due to the deposition of drilling muds,
and the corresponding destruction of the critical fisheries
habitat associated with this unique ecosystem resulting from both
routine deposition of drilling muds and accident~al oil spills.
In opposition, Union contends that its proposed activities will
not adversely effect the natural resources of the coastal zone,
either as a result of an oil spill or through the normal
operation of the activity.

The debate regarding the potential adverse effects of oil and gas
activities on the unique natural resources in the area south of
26. north latitude off the coast of southwest Florida has a
lengthy history which antedates this.appeal. Consequently, prior
to reviewing the parties' argwaents regarding this issue I will
review that history.

The leases which are the subject of this appeal were first
offered for lease by the Department of the Interior in Lease Sale
79 in 1984. The State, among others, was a vigorous opponent of
that sale. In response to that opposition Congress enacted a
moratorium on drilling in waters between 25.-26. north latitude
until MMS collected three years of biological data. (MMS
Report). Union Exhibit F, Appendix B; State's Exhibit P.
Further, in response to the moratorium, MMS issued a notice of
suspension stipulating that no applications for e~loratory
drilling permits in the area would be approved prior to the
completion of the required environmental studies. ~. During
the interim period, and based upon a proposal by the State, Union
agreed to produce two reports known as an Area Environmental
Report (AER) and a Site Specific Environmental Report (SER) in
hopes of addressing the State's concerns regarding the potential
adverse effects of its proposed e~loratory drilling. These
reports were subsequently submi tted .as part of Union's POE .
Union Exhibit F; Appendix B. In April, 1987 the final version of
the MMS report was released.16 lA. Upon issuance of this

'6 A li.tf", of t~ MMI .tudi.. in the report include:

,. SOUthe88t florid8 Shelf ...i0n8l .iolOlical to..uniti.. SurYeY, Y..r 3 final .eport. (Vol.
I: Ex.cutive SU...ry: Vo[ .II : Techntcal .eport: 8nd Vol. III: Appendic... )

2. Southe88t florid8 Shelf 18nthic c~iti.. Study, Yeer 3. Annu8l .eport. (V.l. 1: Executive
SU...ry: Vol. 11: Technical Di8CU88ion: 8nd Vol. 111: App8ndic...)

3. Sout~t floriG8 lhelf EC08yst... Study. (Vol. 1: Executive SU...ry and Vol. 11: Data
~th88 i. ...,.t. )

4. Gul f of Mexico Physical Oc88nOlraphy PrOlr.. final .eport: Yeer 4. (Vol. I: Executive
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report, MMS lifted its suspension notice and began to accept
app:Lications for exploratory drilling permits in the lease sale
areis of which Union's was the first.

To 4!valuate the MMS Report, Robert Martinez, then Governor of the
Sta1te of Florida, assembled a group of 30 marine scientis~s from
FloJt"ida and throughout the southeastern united States. Based
UpOJr1 the conclusions of that panel, and in spite of the
information provided in the AER and SER produced by Union, the
Sta1te continued to object to further leasing in the area and any
pro]~osed drilling.

In ]~arch, 1988, recoqnizinq the sensitive nature of the natural
resources off the southwest Florida coast, the Secretary of the
Int4erior aqreed to delay leasinq of the area south of 26. north
lat:itude and east of 86. west latitude in the proposed Eastern
Gul:f of Mexico Sale 116 until May 1989. State's Exhibit L.
Lea:se Sale Area 116, Part II, includes the sites of the two
lealses in this appeal. Additionally, recOCJnizinq that several
plaJrlsof exploration, includinq Union's, were pendinq in this
are;~, and in response to the State's continued concerns about the
potle.ntial adverse effects of oil and qas drillinq in this area,
Int4e.rior and the State entered into a cooperative aqreement under
the provisions of section 1345(e) of the Outer Continental Shelf
Lands Act, 43 U.S.C. §§ 1331 .§..t .§;,@g., (1985). Pursuant to that
aqrle.ement a task force of scientific advisors was established to
pro'V'ide the Secretary and Governor, with amonq other thinqs "an
estimate of the risk to and effects on the environmental
reStDUrces of the South Florida area" and "to estimate the
likte.lihood of an oil spill durinq exploration activities". ~.
As i~ result of that effort, the "Southwest Florida OCS Drillinq
Impi~ct Assessment Task Force Report" (Drillinq Impact Report) and
the "oil spill Risk Assessment Task Force Report" (Oil Spill
Report) were released in the fall of 1989.17

In ]t1is February 9, 1989, budget address to Congress, President
BusJt1 announced the postponement of three OCB lease sales,
including Lease Bale Area 116, Part II, for the eastern Gulf of
Mexico and the establishment of a cabinet level task force to
review environmental concerns with regard to those lease sale
are,as, 5. Fed. Reg. 154 (1989). Additionally, the President
requested that the National Research Council (NRC) provide the
task force with a review of the "adequacy of the scientific and
tec:tlnical information base for decision makinq for the three OCB

5.

SU...ry 8nd Vol. II: T~;c.l Report.)

Phys;c.l Oce8n08r8phy Study of Flor;d8'. Atl8nt;c C088t R..;on --Flor;d8 Atl8nt;c C081t
Tr8napOrt Study (fACTS). (Vol. 1: Ex8CUt;Y8 SU...ry: Vol. 11: Techn;C8l Report: 8nd Vol.
111: App8nd;c...) Mot .ll of th88e W8r. ;nclud8d ;n the record for -V reN;8W.

17 A8 previOUIly diICU8aed, 1YRt!, t~e reports are now a pert of the r8Cord in this appeal.
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lea~;e areas. II ~. In the interim Congress again enacted a
morcitoriu:m on drilling in the area which expired in September,
1990. On June 26, 1990, after receiving the report of the Task
Forc:e on Leasing and Development, and based upon the
recommendations of that task force, the President announced a
ser:les of decisions including his support for a moratorium on oil
and gas leasing and develo~ment in Lease Sale Area 116, Part II,
unt:ll after the year 2000. 8

Add:Ltionally, for fiscal. year 1990, Congress provided for a
lea/~ing moratorium, a 1-year drilling ban, and restrictions on
geo:Logical and geophysical activities in the area south of 26.
no~~h latitude in the eastern Gulf of Mexico.'9 For fiscal
yeaJrs 1991 and 1992, Congress provided for moratoria as
estc!blished in the President's moratorium statement of June 26,
1990, and on pre-leasing and leasing activities in the eastern
Gul:f of Mexico for Lease Sale Areas 137 and 151.20

MY.!~rse Effects from Accidental Events --oil SDills

The NRC Report, the Drilling Impact Report, and the oil Spill
RisJ~, Assessment Task Force RepQrt are the most recent and
comprehensive evaluations of the available technical and
sci4entific information ,and data regarding the long standing issue
of 1the environmental risks associated with oil and gas drilling
on 1the OCS in the area south of 26. north lati tude off the
sou1thwest coast of Florida. specifically, the NRC was charged
witJtl assessing the "adequacy of the available scientific and
tecJtlnical information on estimated hydrocarbon resources and
pot4ential environmental effects of oil and gas activities" in
sev4eral lease sale areas, including Lease Sale Area 116 Part II,
and to determine whether the available information was sufficient
to lDake leasing decisions in these areas. NRC Report at 1, 3.21
The Drilling Impact Assessment Task Force (Drilling Impact
ReplDrt) was charged with analyzing the potential effects of OCS
exploratory drilling, including the effects of oil spills on the
coa:stal and marine resources off Southwest Florida. Drilling
Imp,act Report at 2-3.

1a ill -Stat888nt by the President- and -F8Ct sheet- (Attach8ent A).

19 Depart88Rt of the Interler end ael.ted Agencl.. Approprl.tlonl Act, Pub. L. 101.121, I 110, 103 St.t.
720 ( 1989) .

20 Depart-.nt of the Interler Approprl.tionl Act, Pub. L. 101-512, II 110 8nd 112, 104 Stat. 1915 (1990);
~ep8rt-.nt of the Interior Appraprlatlonl Act, Pub. L. 102-154, It 109 8nd 111, 105 St.t. 990 (1991).

21 Th..N.ti0n8l rch Council's (Nit) review W8I not ll.ited to the .ff~ts of ~or.tory drilling
~ r18ther reviewed .ll pt of ol l 8nd ...c8vel~t end prcxt.x:tion. The N.tionll rch ~I l ~r
sep8r.tely 8cktr..aed the ~-~y of inf0r88tion nec ry to ..l...i... deciai- end t~ ~~~y
infor-tion nec ry to -.avel~t 8nd pr-.X:tion declalonl. I fl'.. that the NlC'a r~;-.0-.tionl end
deClsionl r...rdi... the ~-~ of Inf0r8tion rwc ry to -.l...l... decialonl .re r.lev.'t to the decision
in thia 8pp88l r8l8rdlng the ~~~ of inf0r8tion nec ry to 88k. exploration deciaionl. 1 will li.it 8V
review to the NRC'a fi'..ln18 r...rdl... oil 8nd ...l...inl 8Ctiyitl...
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SECTION II

ENVIRONMENTAL RISK

ASSESSMENT SUMMARY

A -

B -

c -

D -

An environmental effect of this frequency rating is one that would be certain to occur.

An environmental effect of this frequency rating is one that would occur often.

An environmental effect of this frequency rating is one that occurs occasionally.

An environmental effect of this frequency rating is one that occurs infrequently.

An environmental effect of this frequency rating is one that occurs rarely.E -

The expected severi ty of an effect on a resource was gauged on
a scale of 1 {high) to 4 {low). The definitions used by members to
assess the severity of an environm~ntal effect were as follows:

1 -An effect that results in changes for periods greater than 10 years at the community level of

organization.

2 .

3 -

4 -

Recovery is probable.
A short-tenu interference with ecological relationships where a few species may sustain low

losses. Recovery would be accompl i shed in the short tenD.

Loss of a few individuals but no interference with ecological relationshiPs. Recovery would

be rapid.



The following summarizes the reports'22 identification of the
significant natural resources off the south Florida coast, the
known impacts of oil and gas on those resources, and the
information deficiencies regarding the impacts of oil and gas on
tho:se resources. .

MAngroves

Mangroves provide critical habitat as nursery areas for the
majority of species important to Florida's fisheries.
Additionally, mangroves protect shorelines against erosion caused
by winds, tides and waves. oil has an immediate effect on
mangroves resulting in adult tree mortality, defoliation, root
mortality, and leaf and seedling deformation. Mangroves appear
to :be affected by oil through direct toxicity, suffocation by
clogging the lenticels of the above ground root system, and
continuous residual oiling due to oil deposited in sediments.
Existing studies indicate that considerable damage to mangroves
occurs at low concentrations of oil.D

~2ll.§:
" .

The coral reefs found seaward of the Flor1da Keys and around the
Dry Tortugas represent the only shallow water tropical coral reef
ecosystem found on the North American coast and constitute a
unique American resource providing fish and lobster habitats,
storm protection and recreational use areas. There is a vast
range of potential impacts to coral reefs from oiling ranging
from physical smothering to subtle behavioral and repr04uctive
changes. Among the impacts which have been documented are
reduced reproductive success, reduced growth rate, reduced
colonization capacity, and inhibited or inappropriate feeding and
behavioral responses. A diverse literature suggests that coral
ree1: recovery from the negative effects of contact with oil can
takE~ decades. The NRC Report specifically states that an
anaJ.ysis of the results of a study documenting the impacts of an
accjldental oil spill on a Panamanian reef is critical to
undE~rstanding the potential impacts of oil and gas activities in
the coral reefs of southwest Florida. NRC Report at 46. This
anaJLysis has yet to be completed. Although sponges and algae
constitute critical components of the coral reef system, little
or no inforaation is known about the effects of oil on these
spec:ies .

22 FflUre 3 .u...rfz.. the Drfllf", 18p8Ct Aa nt Teak Force'a ffndfnea.

Z3The MMI notes that -if a spill were to contact c088tal wetl8nd8 l08888 of ..rah Y818tation, -.n8r0Y88
and other biolOlically productive habitat. could be 18Y8re and 8IY be relatiyely lent ten8.- MMS
Letter/Encloaure at 12.
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ills!§.

Coa!;tal and marine birds which spend a significant amount of time
on 1:he sea surface (shore birds, cormorants, loons, tropic birds
and phalaropes) are vulnerable to oil. The known impacts of oil
to birds includes toxicity, hypothermia, shock or drowning, and
red\lCed reproduction. Direct contact with oil can usually be
fatcil .

Information on the distribution of non-breeding and prey species
in 1:he area of the southwest Florida coast is generally
fra~Jmentary or inadequate. Additionally, little information
reg4irding population dynamics is available to predict recovery
tim4a. Information regarding impacts and distribution, abundance
and ecological relationship. of pelagic, nearshore, coastal and
estlJarine species is inadequate. The NRC Report specifically
notes that the lack of this information is especially significant
wit]1 regards to swimming species such as cormorants, loons,
grebes and diving ducks which are the most vulnerable to ~il
flo4~ting in the nearshore waters. NRC Report at 47.

:MALi ne Mammals and ReDtiles

The marine mammals of chief concern in this area are the West
Ind:ian Manatee, and various species of dolphins and whales. The
marine reptiles of chief concern are sea turtles. Marine mammal
and reptile seasonality is poorly understood in the southwestern
Flo:['ida area and the NRC Report concludes that knowledge
regarding the at-sea-distribution of sea turtles and marine
mammals is very poor for south Florida. NRC Report at 47-48.
The known negative effects of oil on marine mammals and reptiles
incl,ude eye irritation, death from respiratory disorders, and
problems associated with food requction and contamination and
ingestion of oil. oil can affect a sea turtle's orbital salt
glands and upset its physiological processes. The NRC Report
finds that in light of the insufficient information regarding the
dis'tribution of marine mammals and reptiles in the south Florida
Key area, the potential adverse effects of oil and gas on marine
mamn,als and reptiles can not be adequately assessed. ~.

illtleries

Two protected species of fishes are found only in the lower
Florida Kays--the Key Silversides and the Key Blen~y. Contact
with spilled oil can impact fishery resources in a variety of
ways, including direct ~rtality from coatin9 and asphyxiation,
contact poisonin9, and throu9h exposure to the water soluble
toxic components of oil at some distance in time and space from
the actual spill. Indirect effects include contact mortality to
hi9hly sensitive larval and juvenile or9anisms, sublethal effects
thai:. reduce resistance to infection and other stresses, the
transfer of carcinoqenic and potentially mutagenic substances
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into marine organisms, and sublethal effects that interrupt
homing and other behaviors used to locate prey, avoid predators,
locate mates, and provide sexual stimuli. Additionally, the loss
of inshore seagrass and mangrove habitats due to contact with
oil, will negatively affect fisheries since both these areas
serve as nurseries to a variety of fish.24

In light of the aforementioned known effects and the noted
information deficiencies, the NRC Report generally concludes that
the effects of oil and gas activities on the nearshore, estuarine
and coastal habitats of southwest Florida and the creatures which
frequent these habitats have not yet been adequately evaluated
and characterized. NRC Report at 5. The NRC Report specifically
notes that the current state of knowledge regarding the impacts
of oil and gas activities on the natural resources off the
southwest Florida coast is generally deficient because no
experimental studies regarding the effects of oil and gas
activities on the various defined resources have been conducted.
~. Consequently, the NRC Report concludes that the available
scientific and technical data is insufficient to adequately
evaluate the effects of oil and gas activities on the natural
resources and accordingly is insufficient in the absence of
further studies to make an informed leasing decision. ~.

In response to the findings of the Drilling Impact Study and the
NRC Report, Union offers several arguments. Union first contends
that the information deficiencies detailed in the NRC Report have
been remedied and that the currently available scientific and
technical data indicates that the adverse effects of its proposed
activities will be minimal. Union's Final Brief at 32.

In support of its position Union offers the results of the six
year MMS Southwest Florida Shelf Ecosystem Study {MMS Study),
discussed su~ra, and the information it submitted with its POE.
First, with regards to the impacts of an oil spill on the natural
resources selected for the MMS study, the study concludes that
the potential impacts "would be widespread, and the severity of
impacts would generally be high to medium in nature. " MMS Study
at 57. Figure 4 summarizes the findings of the study. Second,
in evaluating the results of the study, the review panel
established by Governor Martinez found that the study had
accumulated a massive amount of valuable information which
significantly contributed to the knowledge of the region.
Primarily &8 a result of the study's design and objectives
however, the panel concluded that it did not provide the type of

24 The SOUth AtlMtic Fishery ~ C~ll (SAF-=) is charted with devel~i,.. n ~itori,..
~t pl8n8 for fiaheri.. fr08 the territoriel weters of SOUth n North C.rolina, Georlia n Florida's
...t C088t to the 200 .i le l i.it. lased on the potMtiel dltr8d8tion to n l~s of h8bitat to fisheries which
SAF-= h.. daterainad will result fr08 ~ion's prapoHd 8Ctiviti.. SAF*= recJIe8ted thet I ~t OYerri. the
Stete's objection. Letter fr08 Elaine w. Knitht, Ch.ir88n to Robert Mo8b8cher, t~ Secretary of C~rce dated

July 17, 1919.
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information needed to evaluate the potential impact of oil and
gas activities on the significant natural resources of concern in
the instant appeal. State's Exhibit p at 25. Specifically, the
panel noted that the study did not attempt to evaluate the
effects of oil and gas on nearshore and intertidal marine
communities as valued components of the ecosystem to be
evaluated. States' Exhibit at 22. In particular, the reviewers
noted that the omission of mangroves as a component in the impact
analysis, "was an obvious and major inadequacy in those
investigations." ~. Additionally, echoing the NRC report, the
panel noted that there was a general. lack of information
regarding the toxicity of hydrocarbons and oiling to the various
species and that in order to evaluate those effects basic
experimental studies need to be completed. ~.

The MMS study itself states that its assessments regarding the
potential impacts of oil and gas activities are "generic", and
that specific information regarding impacts with regards to the
area surrounding the subject leases must be derived from the MMS
environmental impact statement for Sale 116.U MMS Study at 47.
In light of the report's above-noted deficiencies, particularly
its lack of information regarding the effects of oil and gas on
onshore and estuarine communities, I find that the report does
not resolve the informational deficiencies or requirements noted
by the NRC Report.

Nor does the scientific and technical data that Union submitted
with its POE satisfy the information requirements of the NRC
Report. In support of its POE, Union submitted the previously
discussed AER and SER and a report titled, "oil Spill Trajectory
Analysis and Description of Sensitive Environments for Howell
Hook and Pulley Ridge Lease Areas."

First, with regard to the potential adverse effects of oil and
gas activities, the SER adds little or no information to the
generic findings outlined in the AER. Second, to the extent
impacts to natural resources are discussed, the AER, the SER and
the Trajectory Analysis confirm the negative effects of
hydrocarbons on many of the resources discussed in the NRC
report. State's Exhibit 2A at 30-31; State's Exhibit 2F, at 88,
173, 177; State's Exhibit 26, at 95, 98-99. In fact the AER
states that, Roil reaching estuary, marsh, or mangrove habitats
typical ot the coast inshore of the AER would have the most
serious effects. ..oil spills could produce mortalities among
vertebrate, invertebrate, and plant species found in these
areas." State's Exhibit 2F, at 177. Thus, the SER, AER, the
Trajectory Analysis, and the MMS study fail to addr.ss the
information deficiencies noted by the NRC Report.

26 The ~ wwlr~tal t~t .tat~t for L Sale 116 ~t.. ~ the EIS for L Sale

MMS Letter/Encloaure at 6.79.
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Next, Union argues that the Drilling Impact Study provides the
site specific information called for in the NRC Report and that
the findings of the Drilling Impact Study indicate that Union's
proposed activity will not adversely effect the natural resources
off the southwest Florida coast. Union's Final Brief at 29-33.
First, the Drilling Impact study and the NRC study.were
contemporary studies and the Drilling Impact Study, like the NRC
report, was primarily a review of the general literature and
knowledge available at the time regarding the effects of oil and
gas activities on coastal resources. The Drilling Impact Study
did not provide the results of any experiments regarding the
effects of oil and gas activities as called for in the NRC
report. Nor did it provide any new information regarding the
effects of oil and gas activities on inshore and coastal
habitats. Rather, as discussed, sugra, the study arrived at many
of the same conclusions as the NRC report regarding known
hydrocarbon effects on various natural resources and noted
similar information deficiencies ~egarding the effects of oil and
gas activities as the NRC report. .

In the alternative, Union argues that the information necessary
to evaluate the environmental effects of its proposed drilling
can only be acquired during exploration. Union's Final Brief at
27-28. As noted in the NRC Report only a "small percentage of
exploratory wells ever lead to commercial production" and
therefore "it is unreasonable to expect that detailed site-
specific risk assessments for development and production phases
be conducted prior to leasing and exploration." NRC Report at
42. The report notes that additional studies are often completed
at the time of exploration to investigate factors that might
influence the magnitude of impacts. Consequently, the report
states, "an important question at the pre-lease phase of
assessment is whether there is enough basic information on the
environment to conduct these site-specific investigations" during
exploration. ~. at 45. However, with respect to this lease
area, the report concludes that the ecological information
available is inadequate to design the site-specific studies
referenced by Union and which are necessary to adequately
evaluate the magnitude of the impact on the natural resources in
the event of an oil spill during Union's proposed exploratory
drilling. ~. Union presents no evidence to contradict this
finding. Consequently, I am not persuaded by Union's argument.

Based upon the record before me, I find that although the
available technical and scientific data regarding the effects of
oil and gas activities off the southwest Florida coast is
deficient, particularly with regard to effect. on intertidal and
coastal zone communities, to the extent effects are known, the
data demonstrates that the natural resources of the southwest
Florida coastal zone could be significantly adversely affected by
contact with spilled crude oil. Additionally, I find that the
information submitted by Union has neither remedied any of these
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informational deficiencies nor contradicted any of the findings
of the NRC Report or the Drillinq Impact Report regarding the
known adverse effects of crude oil on the above discussed natural
resources.

Probabilit.~ of an Oil SDill Durina EXDlorat.ion

Union asserts that the potential adverse impacts on the
identified natural resources of the coastal zone as a result of
its proposed exploratory drilling must be evaluated based upon
the risk of an accidental oil spill occurring during exploration.
Union contends that the chance of an accidental oil spill
occurring during exploratory drilling is extremely small and,
that in the event of such a spill, Union's oil spill containment
plan will adequately address the effects of a spill. Based upon
the precedent of the Gulf oil Decision, Union argues that since
the risk of a spill is negligible, the weight I assign to any
adverse effects associated with th~t spill must also be
negligible. ~ Decisions and Findings in the Consistency Appeal
of Gulf oil Corporation (Gulf Oil Decision), December 23, 1985,
at 15.

Union's own AER concludes that "the possibility of a major oil
spill resul~ing from exploratory drilling does exist". AER at
171. The joint DOl/State Task Force Oil Spill Report states that
the risk of a blowout occurring in the Gulf of Mexico is 0.64
percent. oil Spill Report at 4. Union contends that the risk of
a blowout occurring is 0.013 percent. Union Exhibit 6. In
general, the OCS drilling record and the regional geological data
for the area in question support Union's contention that the risk
of an oil spill occurring as a result of a blowout during
exploratory drilling is low. MMS Letter/Enclosure at 11. The
statistical record regarding oil and gas drilling on the ocs
demonstrates that of 7,853 exploratory wells drilled in OCS
waters during the years 1941 through 1987 not one barrel of crude
oil or condensate has spilled as a result of a blowout during
exploratory drilling operations. Union's Exhibit 2G, at 39. The
statistical record also demonstrates that an oil spill during
exploratory drilling would most likely be the result of a rig-
service-related event, and would involve diesel fuel and not
crude oil. ~. The largest diesel spill on record involved
1,500 barrels. Of the 72 reported incidents, 61 involved spills
of 50 barrels or less. ~.

Further, the regional geological data indicates that Union's
proposed exploratory drilling operations will encounter very low
bottomhole pressures. Previous wells drilled in the offshore and
onshore south Florida basin have repeatedly encountered very low
bottomhole pressures and the stratigraphy in the Pulley Ridge
area is predicted to conform closely to these surrounding areas.
~ statement of Jack w. Schmack: Hearing Transcript, at 62-64:
Union's statement in Support of a Secretarial override, April 19,
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1989, at 33-35. Low bottomhole pressures, in turn, reduce the
chances of blow-out occurring during exploratory drilling. ~.

with regard to spills caused by human error Union contends that
the lease holder and the drilling contractor will exercise dual
supervision of well control operations which will reduce the risk
of "human error" spills. Union's Final Brief at 51. The record
does not reveal whether this joint ~upervision is effective in
reducing errors. The joint DOl/State Task Force established to
provide an oil spill risk assessment found that "the events
leadina to a sDill laraer than 50 barrels seemed to occur
somewhere within the Gulf of Mexico rouahl~ about once or twice a
~". oil Spill Report at 11. (Emphasis in original).

Previous consistency appeal decisions have held that because some
risk of a spill during oil and gas operation. always exists,
attention must focus on measures to contain and clean up oil
spills; e.g., Texaco Decision at 15. In the unlikely event of a
spill, Union contends that its oil spill response plan is more
than sufficient to address the effects of any such spill. Union
contends that its plan satisfies all of the MMS requirements and
that in an effort to satisfy the state's concern, Union has
updated and amended its plan several times. ~ Union Exhibits
9, 21 A, E. Union states that pursuant to its plan:

Union will utilize and operate blowout preventer systems in
strict compliance with MMS requirements.

All drilling rig discharges and emissions will be in strict
compliance with MMS and EPA regulations.

Rig personnel will be thoroughly trained, and all drilling
equipment will be regularly inspected.

Union representatives will be at the drill site, and at the
Fort Myers shore base, on a 24-hour basis.

A comprehensive Gulf-Wide oil spill Contingency Plan for the
proposed activity has been approved by the MMS.

Union's Plan contains necessary assurances of full response
capability, including minimum response times to address any
spill.-ergency.

Union's Final Brief at 49.

Union adds that it haa planned for minimua apill response times
by utilizin9 both onsite and onshore containaent and cleanup
equipment which will be supplemented by addi tional equipment
stockpiles throughout the Gulf region. Additionally, Union
contends that its minimum responae ti.es fully address the
minimum landfall contact times for spills in the area of Union's
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drill site predicted by the oil spill trajectory model
specificallb created for union by Continental Shelf Association,
(CSA model) and the oil Spill Risk Assessment Analysis Mode128
(OSRA model) defined by the oil Spill Risk Assessment Task Force
in their report.

The State does not contend that Union's containment plan is
deficient in terms of its basic plan of operation. However, the
State asserts that the state of knowledge regarding the physical
oceanography of the area south of 26. north latitude is
insufficient to define adequately oil spill trajectories and
probable contact times with the natural resources of concern.
Accordingly, the State asserts that Union's containment plan is
inadequate, because the current data base does not support the
response times and the scope of the response effort defined in
Union's containment plan. Final Brief of the State at 12-14.

The physical oceanography of the area south of 26. north latitude
is dominated by wind-driven and eddy-related currents on the
shelf (depths of 100 meters or less) and by the Loop CUrrent in
the deeper waters. oil Spill Report at 14. The long shore
currents travel generally in the same direction as the wind
except that the eddy motions are usually more energetic than the
wind-driven currents. ~. The onshore-offshore component of
wind-driven motion is difficult to predict (and measure) without
extremely detailed measurements of the wind. 1.Q..

The dominant feature in the deep w~ter is the Loop CUrrent. ~.
The Loop CUrrent "enters the Gulf of Mexico from the Caribbean
Sea through the Yucatan Straits, flows northward in the east
central Gulf and curves clockwise, exiting the Gulf through the
Straits of Florida.M ~.; ~ Figure 4; NRC Report at 26. The
location of the Loop CUrrent fluctuates from "tens of miles
offshore to the edge of the shelf break.M ~. Knowledqe of the
movement and effects of the Loop CUrrent and the wind driven and
eddy-related currents in this area is fundamental to predicting
the movement and circulation of material into the ocean, and
accordingly, oil spill trajectories. NRC Report at 19.

As previously discussed, sugra, President Bush requested that the
NRC review the adequacy of the scientific and technical
information base for decision making regarding oil and gas
activiti.. in Leas. Sale Area 116, Part 11. As part of that
review th. NRC reviewed the state of knowledge regarding the

21 The Ofl Spfll .Iak A ~t T8ak .Iport (Ofl Spfll .Iport) 8Y8l~t8d the CSA ~l ~ -lfned to

...It. The r.rt f~ thet ft ..'..lect. r 8fltatf«w of -f~t C8888 ~ c«ttaf.. MYer.l
;nc«wf.tenc; Ofl Spfll .eport at 13.

28 Th. OIIA ~l f. .~ffl8d Y8r.f«t of the 8Odel tr8dftfGn8lly U88d bv DOI/MNS to perf0r8 apfll

trajectory -lyal..
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noted unique features of the physical oceanography of the Gulf of
Mexico.

In general the NRC found that few oceanographic studies have been
completed for this region and that the data base for southwestern
Florida is relatively incomplete. NRC Report at 4, 18. In
particular the NRC noted that several basic oceanographic
processes for the Gulf of Mexico have not been sufficiently
studied and that the present numerical modeling work for the area
is marginal. ~. at 4, 38. Accordingly, the NRC found that the
current information base is inadequate to accurately predict the
movement of the noted currents in the Gulf, and consequently, the
severity of the long term chronic effects of an oil spill. ~.
at 38. The Drilling Impact Task Force Report echoed these
informational needs stating that, "improved knowledge of
oceanographic convergence zones or fronts, cross-shelf transport
mechanisms, and Loop current variability would aid predictions
when and where spilled oil and marine organisms would interact."
Drilling Task Force Impact Report (DIATF) at 73.

In spite of a generally inadequate information base, the NRC
report found that the physical oceanographic information and the, .
mode11ng results from the OSRA model provide reasonable first
order estimates that due to the boundary Loop CUrrent oil spills
associated with "OCS activities would have a high probability of
interacting with sections of the Florida Coast" and "many spills
will do so in a very short time". NRC Report at 3-4, 29. The
NRC report noted that the model's "computed times for landfall of
an oil spill were obtained from wind driven flows only" and that
this area would also be subject to eddy-driven flows. ~. at 27-
28. The NRC report further states that where spills are
influenced by both wind-driven flows and edd~-driven flows the
effects of the currents would be cumulative. ~. at 29. More
importantly, the NRC Report concluded that in the absence of
further study, it is difficult if- not impossible to determine the
range of error for results of the OSRA model. ~. at 4. The NRC
Report states that, "the uncertainties of oil spill trajectories
could be narrowed with more focused studies of the physical
oceanography of the region." ~. at 3. The report further notes
that, "[t]hese studies are within the current capabilities and
state of knowledge and could be accomplished within a few years
after initiation." ~.

Based upon the findinqs of the NRC, I find that the predictive
value of both the CSA and OSRA models relied upon by Union to

29 Al thOUlh not avai l8ble for the NlC'. review, the final Oi l Spi II Rilk AaI nt report do8i include

I li.it8d 8n8lysi. of spill trajectori.. with both wind and eddy-driven fl0W8. The result. of the trajectori..
indicate that: In 18"8ral, the plot. show a ranee of differenc.. up to a percent... or two for within 3 deys;
l... then 1OX within 10 deys; and a ...i8U8 of about 10-151 for the 30 diy period. Also, in 18"8rll, the .with
current.. .i8Ulation shows 8Ore contact., problbly due to incr8888d repr888ntation of variebility8. Oil Spill
A nt Report et p. 29. These result. however, are b888d on only three yeer. of dlta.
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predict the movement of spills in order to direct the scope and
focus of its response efforts, and to support the adequacy of the
response times defined in its response plan is at best marginal.
Further, Union has failed to offer any evidence to contradict the
conclusions and findings of the NRC Report regarding the general
lack of baseline data, pertaining to oceanographic processes in
the area south of 26. north latitude, necessary to evaluate oil
spill trajectories and probable contact times with the natural
resources of concern.

Accordingly, I find that the response times defined in Union's
contingency plan cannot be shown to be adequate. In the face of
this failing, I cannot agree with Union that, even if an oil
spill occurred, the risk from that spill is negligible.

The risk of an oil spill is a function of: the likelihood of a
spill durinq exploration activity and, in the event of a spill,
the ability to contain that spill. Althouqh the record before me
supports a findinq that the risk of an oil spill durinq
exploratory drillinq is small, the record does not support a
findinq that Union could adequately contain a spill in the event
it does occur. Consequently, I find that the adverse effects of
Union's proposed POE are not neqliqible.

~ulative Adverse Effects

In reviewing the cumulative adverse effects of an activity I
review "the effects of an objected-to activity when added to the
baseline of other past, present and reasonably foreseeable future
activities occurring in the area of, and adjacent to the coastal
zone in which the objected-to activity is likely to contribute to
the adverse effects on the natural resources of the coastal
zone." Gulf oil Decision a~ 8. .The only other proposed oil and
gas activities in the vicinity of union's proposed POE are four
POE's proposed by Mobil. MMS Letter/Enclosure. Mobil proposes
to drill four exploratory wells on Pulley Ridge Block 799.
Pulley Ridge Block 799 is located about 19 miles southwest of
Union's proposed POE. ~. The State of Florida has also
objected to Mobil's proposed POE. Mobil has appealed this
decision to the Secretary. This appeal is currently pending.
Consequently, I aa unable to find that Mobil's proposed
exploratory activity constitutes a present or reasonably
foreseeabl. future activity in the area of Union's proposed
activiti... Additionally, I have previously held that I will
only con.ider the cuaulative effects of temporary or short term
activitie., such as the .drilling of an exploratory well over a 60
day period, the effects of which would not be present after that
time period, if that temporary activity is scheduled to occur at
the saae time the activity before me for review is to occur.
Gulf oil Decision at 8. There is nothing in the record to
indicate that Union's proposed activity, even if it could
reasonably be expected to occur, would at that time cuaulate with

25



the adverse effects from Mobil's activities. Accordingly, I do
not consider Mobil's proposed activities in my review of
cumulative impacts. I find that there are no cumulative impacts
to be reviewed.

Evaluation of Adverse Effects

In the Gulf oil Decision, the secretary held that in order to
weigh the adverse effects associated with an accidental event,
the expected effects of the event (in this case crude oil contact
with the natural resources of concern) must be multiplied by the
chance of that event occurring. Union contends that since the
risk of a blowout during exploratory drilling operations (the
"accident" which could cause the greatest release of oil and thus
the greatest potential harm) is negligible, the weight I assign
to any adverse effects associated with this event must also be
negligible.

I cannot accept Union's contention. While the risks of an oil
spill occurring in the present case are.similar to the risks of
occurrence in the Gulf oil Decision, the risks of a spill
adversely impacting valuable value natural resources is much
higher in this case. It is true that the statistical evidence in
both cases indicates that the risk of an oil spill occurring as a
result of a blowout is very small with the risk of smaller spill.
from other accidents being somewhat higher. However, in the Gulf
oil Decision, much more was known regarding spill trajectories.
The oil Spill Risk Analysis in that case., which was
uncontradicted, indicated that if a spill occurred the oil would
be carried away from the resources of concern. For example, the
risk of impact on the southern sea otter, the natural resource
most at issue in the Gulf oil Decision, was extremely small since
in the event of a spill the prevailing currents would carry the
spill away from the sea otter range. Gulf oil Decision at 14.
Thus, in the Gulf oil Decision~ the Secretary, based upon the
record before him, found that the risk of an oil spill occurring
was ~ ~ that the possibility of a spill threatening or
contacting the natural resources of concern was even lower.
Accordingly, in the Gulf oil Decision, the Secretary, based upon
the record before him, was able to weigh the adverse effects
associated with the accidental event and due to the low risk of
impact find the. to be negligible.

In the pr...nt case, the risk of oil impact to the coastal
resources at issue, the seagras., mangroves, coral reef, living
bottom and other coaponents of the Florida aangrove coral reef
ecosystea, is higher than the risk of impact to the California
coaatal zone resources discussed in Gulf'a POE. I cannot assign
a precise number to the risk Florida's coastal zone natural
resourcea would face froa the drilling because the baseline data
re9arding the oceanographic processes south of 26. north latitude
is insufficient to adequately evaluate oil spill trajectories and
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probable contact times with the resources. However, the NRC
report, the available physical oceanographic information, and the
results from the OSRA model suggest that exploratory drilling
south of 26. north latitude has a high probability of adversely
impacting such resources. While the risk associated with Union's
proposed exploratory drilling (~, the risk of the occurrence
of a blow-out) would only be a component part of that
probability, and thus not have a high probability by itself,
Union does not have evidence sufficient to convince me that the
risk of impact to seagrass, mangroves, live bottom, and
particularly the coral reef, from Union's proposed POE is
insignificant. This lack of evidence forces me to err on the
side of protecting the resources by assuming a high enough risk
factor to cover the unknowns. Accordingly, I determine that
Union's proposed exploratory drilling presents a significant
risk.

Regarding valuation of the resources, President Bush, on June 26,
1990, identified Lease Sale Area 116, Part II, off southwest
Florida as a unique resource system~ [Attachment A]. The
President noted that it contains our nation's only mangrove coral
reef ecosystem. ~. Also, on November 16, 1990, he further
recognized the high value of resources surrounding the Florida
Keys by signing into law the Florida KitS National Marine
Sanctuary Act, Public Law No.101-965. That Act designated
the Florida Keys National Marine Sanctuary, running the entire
length of the Florida Reef Tract, as an area of the marine
environment which is both unique and of special national
significance due to its extensive conservation, recreational,
commercial, ecological, historical, research, educational, and
aesthetic values, thus affording it special protections. The
closest boundary point of the Sanctuary to the proposed drilling
sites is approximately 40 miles away.

The President's assessment of the valuation of the resources is
reflected in the comments of the u.s. Environmental Protection
Agency (EPA) which noted that Union's proposed project is located
in an "extremely sensitive area" with "sensitive mangrove and
seagrass environments, fisheries and coral reef communities.n31
Letter from R. Auqustus Edwards, Acting Assistant Administrator

3OTh.t l~i.l.tiM-- .lL .f' -188 KttVttt.. tn the ~t~ -fi'. th.t (1) the florida Keys
.xtn Wf"oxi-t.ly 220 .i l.. lGUthW88t fr- th8 ~h8m tip of th8 flortda ~tMUl., (2) -j8CMt to th8
fLorida Keys L.. '.e LKat..Ipect8CUL.r, ll\t~ n l'l8ti~LLv .t~ific..t -;.ine .wir~t., incl~i~

r... , -..roye i.l.., ...ext-tve l ivi~cor.l r..f., (3) thMe 88rine .wir~t. ~t rich
bioLOlic.L cO88Uniti.. poa inl ext-ive coneervatiM, recr..ti0n8l, c~t.l, ecolOlical, hi.toricaL,
r rch, ~atiM, thetic vel... ..ich .ive tIIi. .,... 8p8Cial neti~l .i~ifi~e, ..(4) thMe
.wiron88nt. .re the 88rine 8qYival8nt of trGpical r.in for..t in that th8y .wppert hith 'eyeL. of ~iolOlical
diver.ity, .re fr..i le n ...i ly 8U8C8ptibLe to hu8in Ktiviti.., ...po88... hith v8'U8 to ~ blinea
if properly c0n88rved. florida Keya ..ti0n8l Marine S8nctU8ry -Protection Act, PUb. L. tO1.605, 104 St.t.
3019 (1990). (--i. 8dd8d).

3' The Envir~t.L ProtectiM Atency did net apecifiC8lLy addr... th8 effect. of ~oratiM ectiviti...
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for External Affairs, Environmental Protection Agency to Bon.
william E. Evans, Under Secretary of Commerce for Oceans and
Atmosphere, June 13, 1989.

I a~rree with President Bush, the Congress, the EPA, and the State
of Ji'lorida. The resources of the Florida coastal zone at issue
here are extremely unique and valuable.

While the probability of the occurrence of an accidental event
may be low, Union has failed to meet its standard of proof and
establish that the probability of the risk of impact to the
resources of concern is also low. Due to the value of the
resources and the potential for significant damage if those
resources are impacted by oil, I conclude that the over-all
adverse effects due to Union's proposed POE are not negligible
but rather must be presumed to be substantial.

~:ribution to the National Intere§t

Union contends that its proposed exploratory drillinq activity
siqnificantly contributes to the national interest throuqh the
expeditious exploration and development of ocs oil and gas
reserves and the subsequent achievement of qreater enerqy self-
sufficiency. Union asserts that the proposed lease areas are
likely to contain more than 123 million barrels of recoverable
oil and over 157 billion cubic feet of qas. Union's Brief at 21.

The State asserts that the estimated oil and gas reserves are
much smaller than Union's estimates and that prior to exploration
the quantity of recoverable oil and gas cannot be determined.
Consequently, the State contends that Union's proposed drilling
activity can at best minimally contribute to the national
interest of oil and gas development. The State further argues
that in light of the numerous state and federal parks and
wildlife reserves designated off the south Florida shelf area
there is a corresponding national interest in preserving the area
from oil and gas activity and restricting development. ~
Figure 5.

As previously held, the national interests to be considered under
this element are limited to those recognized or defined by the
objectives and purposes of the CZMA. Korea Drilling Decision at
16. Additionally, as previously held, there are several ways to
determine tbe national interest in a proposed project, including
seeking the views of Federal agencies, examining Federal laws and
policy stateaents fro. the President and Federal agencies, and
reviewing plans, reports and studies issued by the Federal
agencies. ~ Decision and Finding. in the Consistency Appeal of
Union oil Company of California (Union oil Decision), November 9,
1984, at 15.
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Furthering the national interest in enerqy self-sufficiency
through oil and gas production is a recognized goal of the CZMA
and, as previously held, it furthers the national interest for
purposes of this element. ~ Decision and Findings in the
Consistency Appeal of Exxon Company, U.S.A. (Exxon SYU Decision),
February 18, 1984, at 11. As the State notes, however, the issue
of how much oil and gas will actually be produced through
drilling at the two sites is uncertain. Union presented various
estimates of the recoverable oil and gas reserves at the proposed
drilling sites ranging from an initial MMS estimate of 9o.million
barrels of oil to a revised estimate of between 0.3 and 1.1
billion barrels of oil in the entire area south of 26. north
latitude.32

When queried regarding Union's proposed POE contribution to the
national interest, the Department of Transportation stated that
hydrocarbon production generally contribute. to the nation's
energy needs. Letter from Patrick v. Murphy, Deputy Assistant
Secretary for Policy and International Affairs, U.S. Department
of Transportation to Katherine A. Pease, Assistant General
Counsel, NOAA, June 23, 1989. Also, the Secretary of Energy not
surprisingly recognized that it is in the national interest to
explore for OCS oil and gas reserves. Letter from James D.
Watkins, Admiral, U.S. Navy (Retired) to Bon. William E. Evans,
Under Secretary of Commerce for Oceans and Atmosphere, June 12,
1989.

Recognizing that prior to exploration the amount of oil and gas
reserves is uncertain, previous Secretaries have found that
exploratory drilling furthers "the national interest in attaining
enerqy self-sufficiency by ascertaining information concerning
the oil and gas reserves available for production." ~ Texaco
Decision, at 30-31; Amoco Decision, at 45. Accordingly, based on
these prior decisions and on the record before me, I find that
Union's proposed exploratory drilling in general furthers the
national interest of fostering national enerqy self-sufficiency.

klancing

I have held that I .ust make my decision based upon a
preponderance of the evidence. Accordingly, with regard to this
element I 8U8t be convinced by a preponderance of the evidence
that Union'a propoaed POE will not cause adverse effects on the
natural r880Urces of the State's coastal zone, when perforaed
separatelyor in conjunction with other activities, substantial
enough to outweigh the proposed POE's contribution to the
national interest. In other words, with regard to this eleaent,

32 The .c ..,.t ~t. that .the history of a ..lorat1~ t. that pr8dicti~ of oi l r...'V88 by both ~ ..t the oil i'..try CM d1ffer fra ...t i. ct~lly proc1.lCed.. -.~t at 42.

C~tly, the r.,ort .tat. that .it 1. difficult to pred1ct ~ther, ~re, ..t how 8UCh oil end ...will
be diICover8d.. jj.
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the State's objection will not be set aside unless the national
interest benefits of the proposed project outweighD the
proposed POE's adverse effects on the natural resources of
Florida's coastal zone.

Based upon th~ record before me, I have concluded that
the resources of the Florida coastal zone that could be adversely
impacted by unplanned or accidental events which could arise from
Union's proposed activities are extremely unique arkd valuable.
While the probability of the occurrence of an accidental event
may be low, Union has failed to meet its standard c.f proof and
establish that the probability of the risk of impact to the
resources of concern is also low. Due to the value of the
resources and the potential for significant damage if those
resources are impacted by oil, I have concluded that the over-all
adverse effects due to Union's proposed POE are not negligible
but rather must be presumed to be substantial.

On the contribution to the national interest side of the
balancing, I have concluded that Union's proposed exploratory
drilling in general would further the national interest of
fostering national enerqy self-sufficiency.

I note also that several agencies when queried as to the proposed
POE's adverse impacts on the natural resources of the coastal
zone and to the proposed POE's contribution to the national
interest conducted their own balancing and recommer1ded that I do
not override the state's objection.

For example, the Department of Transportation stated that
hydrocarbon production generally contributes to the nation's
energy needs, n[h]owever, we do not believe that exploration of
these leases at this time is necessary in the national interest,
in the event of the questions that have been raised by the State
of Floridan regarding the risks and containment of a discharge in
the event of an oil spill. The Department further recommended
that the findings of the President's Task Force be reviewed
before I issue my decision in this appeal. Letter fro. Patrick
v. Murphy, Deputy Assistant Secretary for Policy and
International Affairs, U.S. Department of Transportation to
Katherine A. Pease, Assistant General Counsel, NOAA, June 23,
1989.

While several ot the agencies noted that oil and ga8 exploration
serves tbe national interest without co...nting on the
env ironaental i8pacts of Union's proposed POI, none indicated

33 The c~ary retarGi,.. thi. .L~t in the prGpO8ed ~LatiM .t8t.. th.t. .th. ..retary will net

..t ..i. a Stat. ~ .jectf., W\L... 8he det.rairws. (., b8l8\C.). tMt th. '.ti~ intereat --fft. of
the prGpO8ed inconaf.t.,t ectivfty .f,"iffc.'tly outweilh the n818(iv. .ffect. upen CO88tal zene .reaourC88..
42 Fed. R... 4J591 (1977)
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that exploration should occur at the expense of the unique
resources at issue here.

Even the Department of Enerqy in pointing out that it is in the
national interest to explore the OCS for oil and gas reserves,
added that "[i]t is essential to explore those areas in an
environmentally sound and orderly, but expeditious manner."
Letter from James D. Watkins, Admiral, u.s. Navy (Retired) to
Bon. William E. Evans, Under Secretary of Commerce for Oceans and
Atmosphere, June 12, 1989.

Further, the President in imposing a moratorium on oil and gas
leasing arid development in Lease Sale Area 116, Part II until
after the year 2000 and until the inadequaci.. identified by the
NRC regarding the potential adverse effect. of oil and gas
activities in this area are addressed, di.cussed sugra, based his
decision on the need for adequate information upon which to base
oil and gas leasing and development decisions and the need to
strike a balance between the development of resources and their
protection. [Attachment A].

I too must now conduct a balancing. I find that at this time the
national interest benefits of Union's proposed POE do not
outweigh the proposed POE's adverse effects on the coastal
zone.~ Accordingly, I find that Union's proposed POE"does not
satisfy the second element if Ground I.

Third Element3.

The third element of Ground I is that "[t]he activity will not
violate any of the requirements of the Clean Air Act, as amended,
or the Federal Water Pollution Control Act, as amended." 15
C.F.R. § 9JO.121(c). The requirements of the Clean Air Act and
the Federal Water Pollution Control Act are incorporated into all
state coastal programs approved under the section JO7(f) of the
CZMA.

Clean Air Act

sections 108 and 109 of the Clean Air Act, as amended (CAA),
42 U.S.C. 117-408 and 7409, direct the Administrator of the EPA
to prescribe national ambient air quality .tandards (NAAQS) for
air pollut.n~a to protect the public health and welfare.
Pursuant to aection 110 of the CAA, 42 U.S.C. 17410, each state
in turn is required to develop and enforce an implementation and
enforcement plan (SIP) for attaining and ..intaininq the NAAQS
for the air mass located over the state.

34 In li..t of ~ b8l~i.. n ~ rHUtti.. .ter8inati.. tMt the -.n. effects ~ the natural
r~c.. fr- a pot..ti.l oil .,ill ~twi.. the project's c~tritalti~ t. the national interest, there is M
nHd to c~i- n wi-- in the ..rae effects ~ the c088tll r~es fr- Mr8l operlti~.
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The State asserts that Union's onshore support facility for the
proposed POE is located in the Everglades area. The State
further contends that although the onshore s~port facilities
will be limited during exploratory drilling,3 the dimensions of
this onshore support facility will increase two-fold during
production and that Union has not demonstrated that this larger
onshore support facility for oil and gas development will comply
with the federal and state air emission standards, defined under
the CAA for the air mass located over the State.

As discussed, sugra, the activity which is the .ubject of this
appeal is Union's proposed POE and the contours of the onshore
support facility as defined in the POE, not the as yet undefined
and unapproved production plan for oil and gas development and
the dimensions of its accompanying support facility.
consequently, at this time Union need not deaonstrate that the
onshore support facility for the potential, and as yet, undefined
development plan meets the Federal and State air emi.aion
standard. under the CAA for the air mass located over the State.

The State next contends that Union's proposed drilling activities
at Pulley Ridge Blocks 629 and 630 under the Outer continental
Shelf and Lands Act (OCSLA) constitute activities that
"significantly affect the air quality of [the] State" and that
Union has not demonstrated that the emissions from this proposed
activity will comply with the NAAQS developed under the CAAas
required pursuant to the OCSLA. ~ OCSLA, 43 U.S.C.
§ 1334(a) (8). In responding to this concern the state urges that
I not follow the previously established precedent in consistency
appeals which dictates that an activity's compliance with
Interior regulations regarding air quality on the Outer
Continental Shelf (OCS), as determined by Interior constitutes
compliance with the CAA. The State urges that I not defer to
Interior's judgement on the issue but rather that I make an
independent determination as to whether Union's proposed activity
meets the requirements of the CAA .

I recently addressed this same arqument in the Chevron Decision.
In that deciaion, I noted that pursuant to the OCSLA, Interior
must establish requlations to govern air emissions for activities
on the OCS and that those requlations must assure compliance with
NAAQS for activitie8 that "significantly affect the air quality
of any State.w 43 U.S.C. § 1334(a) (8). Further, I noted that
the: OCSLA provides the Secretary of the Interior with the
exc:lusive authority and responsibility to establish, by
regulation, and enforce air emissions for activities on the OCS.
Consequently, in the Chevron Decision I held that I did not have
thei authority to 8ake an independent deteraination &8 to whether
the proposed activity in that appeal met the requir..ents of the
CAA. Rather, I presumed that Interior's requlationa ensured
compliance with the NAAQS of'the CAA. Interior's deteraination
of an activity's compliance with its requlations constitutes
compliance with the CAA. The State offers no new evidence to

35 The St.t. does not .r1U8 th.t the on8hore support f8Cility ..defined In the POE f.il. to ...t the .Ir

..i..lona st8ndlrd8 under the Cle8n Air Act (CAA).
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suggest that my position is incorrect. Accordingly, since the
activities described in Union's proposed POE must comply with
Interior's emission standards in order to proceed, I find that
those activities will not violate the CAA.

~eral Water Pollution Control Act (Clean Water Ac~

Sections 301(a) and 402 of the Clean Water Act (CWA), 33 U.S.C.
§§ 1311(a) and 1342, provide that the discharge of pollutants is
unlawful except in accordance with a National Polltltant Discharge
Elimination System (NPDES) permit issued by the EPA.

Dis,charges from activities in the area of Pulley Rj.dge Blocks 629
and 630 are subject to a general NPDES Permit for t~he Gulf of
Mexico (GMG 28000) and to the terms of a Memorandum of
Understanding between the EPA and the State of FloJ~ida. Letter
from Richard E. Sanderson, Director, Office of Federal
Activities, EPA to Honorable John A. Knauss, Under Secretary of
Commerce for Oceans and Atmosphere, September 1, 1989, (Sanderson
Letter). On August 4, 1986, in accordance with Part II, E.I. of
the general permit, Union submitted notification to EPA Region IV
of its intent to be covered under the general permit. Letter
from Brendan M. Dixon, Assistant Counsel, UnocalCorporation, to
R. Augustus Edwards, Acting Assistant Administrator for External
Affairs, EPA, dated July 24, 1989. On September 1,. 1989, the EPA
found Union eligible to discharge pursuant to its proposed FOE
under the general permit.~

The State arques again that I evaluate Union's compliance with
the CWA based not on the proposed exploration activity before me
for review but rather on an as-yet-undefined oil and gas
development activity pursuant to an as yet unapproved production
plan. For the reasons previously addressed, su~ra at 27, I
decline to do so.

Because Union can not conduct its proposed explorat:.ory drillinCJ
without meetinCJ the terms and conditions of the CJeneral permit,
and accordinCJly meetinCJ the requirements of the CWA, I find that
Union's activity will not violate the CWA.

Accordinqly, I find that Union's proposed POE satisfies the third
element of Ground I.

Fourth Element4.

The fourth element of Ground I is that "[t]here is no reasonable
alternative available (~, location desiqn, etc.:1 which would
permit the activity to be conducted in a ..nner consistent with
the [State's coastal) manaqement program." 15 C.P.R.
§ 930.121(d). The State contends that a reasonable alternative
to Union'. POE is for Union to defer its propo.ed exploratory

36 An initial decision bv the EnYiron8ental Protection Aoency (EPA) dtnyine Union the ability to diachartt
~. the lln8ral penlit was the result of a .ist8ke on the EPA's pert r...rdine the l which are the
subject of this appeal. S8nderaon Letter.
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drilling until the completion of several pending and proposed
studies regarding the environmental effects of such drilling.

Union arques that the state is identifying this alternative for
the first time on appeal and accordingly has failed to comply
with the requirements of 15 C.F.R. §§ 930.64(b) and 930.79(c).
Those requlations provide that a state must first identify an
alternative in its objection letter before that alternative may
be raised on appeal. Union contends that the State failed to
identify the deferral alternative in its objection letter and
accordingly is precluded from raising the alternative on appeal.

In the Korea Drilling Decision, the secretary held that a state
generally does not have the right to describe an alternative for
the first time on appeal. ~ Korea Drilling Decision at 24.
However, in that same decision the Secretary held that this
requirement is satisfied if the record reasonably discloses an
alternative that might be consistent with the State's CMP and it
appears reasonable and available.37 The State contends that the
entire thrust of its objection is that drilling in the area of
Pulley Ridge Area Block 629 and 630 should be deferred until
these studies are completed and the "oil industry is able to
demonstrate, on the basis of these or other studies,. or through
the development of greater safeguards, that drilling activity can
occur without undue impacts either directly or from an oil
spill." State's Response Brief at 48. I find that the State's
proposed alternative on appeal is clearly disclosed in the
record. Accordingly, the state is not precluded from identifying
this alternative on appeal.

Based on the Korea Drilling Decision, the State next arques that
having identified a reasonable alternative the burden shifts to
Union to demonstrate that the State's proposed alternative is
unreasonable and unavailable. The State contends that Union has
failed to meet this burden. In the Korea Drilling Decision,
however, the Secretary stated the burden of proving
unreasonableness would shift to the Appellant only if the State
indicates that its proposed alternative would permit the proposed
activity to be conducted in a manner consistent with the State's
CMP. ~. The Secretary further noted in that decision, that the
burden of identifying an alternative as consistent with the
State's CMP ia properly on the State because determining state
consistency is the State's responsibility and within ita control.
,I,g. at 23. The purpose behind requiring the State to initially
identify ita proposed alternative as consiatent or probably

37 Addftf0n8lly, fn.the Kor.. Drfllf", Decf8fon the S8cr.tary fndfC8ted that ther. .., ~ fnatenc.. wher.
good C8U88 exf8t8 ..to why 8 Stat. could not have d88cribed 8 cenaf8tent alternatfye at the ti.. it Gbjected.-
(E.'..f8 added). 1tI Kor.. Drfllf~ Decfafon, at 24; Exxon SYU Deci8f~.
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consistent~ with its CMP is to present the applicant, following
a State's objection, with three realistic options: to either
adopt the alternative, abandon the project, or file an appeal.
~. There would be no incentive to pursue the first option of
adopting the alternative if it was not consistent with the
State's CMP.

In this appeal I find that the State has failed to demonstrate,
either in the record or on appeal, that its proposed alternative
would allow Union's proposed activity to be conducted in a manner
consistent with the state's CMP.

As discussed, the State's proposed alternative is for Union to
defer ita proposed drilling until after the completion of several
studies which were proposed and pending at the time ot the
State's objection, and throughout the courae of thia appeal.~
These studies evaluate or seek to evaluate the environmental
effects of oil and gas operations on the OCS off the coast of
Florida. However, whether the completion of these studies
represents an alternative which would allow Union's proposed
activity to be conducted in a manner consistent with the State's
CMP is at best speculation. Based upon my review of the record I
find that there is at best only a possibility that the studies
will demonstrate that Union's proposed POE complies with
Florida's CMP. Consequently, I find that the State has failed to
meet its burden of identifying an alternative to Union's proposed
POE which could permit the activity to be conducted in a manner
consistent with the State's CMP.

Accordingly, I find that there is no reasonable alterna.tive to
Union's proposed POE which would permit the activity to be
conducted in a manner consistent with the state's CMP, and that
accordingly, Union's proposed POE satisfies the fourth element ofGround I. .

~clusion for Ground I

As discussed and held above, Union's proposed PO! satisfies the
first, third, and fourth elements of Ground I. However, the
proposed POE fails to satisfy the second element. Because I.ust
find all tour element. satisfied in order to find Ground I
satisfied, I hold that Union's proposed POE does not satisfy
Ground I--naaely, it is not consistent with the objectives of the
CZMA.

31 Th. s.cr.tary noted that in 8088 inatanc.. .a Stat. will only be abl. to indicat. the Drob8ble
conlistency or lack thereof: pendl", a finll for8el det.r8inltlon when the Appellant f0r88lly 8Ub8its the
alt.rn8tive to It. 8Kor.. Drilllne Decision, at 24: III Exxon SYU Decision. (E8phasi. added).

39 Initially, the Stat. ad¥ocated that the POE be deferred until the CO8pl.tion ef the joint Florida/DOl
task forc. studl... As Indicated these studies er. now c~let.. ~YWr, the Stat. now ldYocates deferral
unti l the c~l.tion of st'-'i.. rK~-~ tPt the MaC.
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B. Ground II: NecessarY in the Interest of National

Securit~

The second statutory ground for an override of a St:ate's
objection to a proposed activity is that the activj.ty is
necessary in the interest of national security. To make this
determination I must find that "a national defense or other
national security interest would be sianificantl~ j.m~aired if the
activity were not permitted to go forward as Rro~os~."
15 C.F.R. § 930.122 (Emphasis added). ~.

Union asserts that decreased reliance on oil imports contributes
to the national defense and national security and that
exploration is a necessary step in the development of new
domestic reserves. Union contends that in light 01: dwindling oil
and gas reserves, new discoveries of oil and ga8 reserves are
needed and exploration is necessary to make those discoveries.
Additionally, Union contends that there are few large oil and gas
reserves to be found and that the country must now focus on
developing the maximum nwnber of medium to smaller size fields.
Consequently, Union asserts that th~ projected size of potential
oil and gas reserves should not be determinati ve 01: whether the
development of these fields will contribute to the national
defense and national security.

It has previously been held that the size of oil and gas reserves
is not determinative of whether the requirements of this ground
are met. Chevron Decision at 71.. Additionally, the degree of
importance that should be assigned to the size of oil and gas
reserves in deciding whether interests are signific:antly impaired
depends on the facts of the case. ~. To aid in determining the
national security interests involved in a proposed activity, the
secretary is required to seek the views of the Department of
Defense and other interested federal agencies. 15 C.F.R. §
930.122. While the views of these agencies are not binding on
the Secretary, they must be given considerable weight in the
Secretary's determination of Ground 11. ~.

Accordingly, in order to decide this ground the Under Secretary
of Commerce for Oceans and Atmosphere solicited comments from
various Federal agencies. Specifically, the Under Secretary of
Commerce for OCeans and Atmosphere asked those agencies to
"identify any national defense or other national security
objectiv.. directly supported by [Union's] Plan of Exploration,
and to also, indicate which of the identified national defense or
other national security interests would be siCJnific:antly impaired
if [Union's] activity were not allowed to CJO forward as
proposed." Letter froa Willia. E. Evans, Under Sec:retary of
Commerce for Oceans and Atmosphere to Bon. Ja.es A. Baker III,
Secretary of State; and Bon. Richard B. Cheney, Sec:retary of
Defense, April 28, 1989.
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The Department of Defense responded by stating that::

"[D]omestic exploration and identification of petroleum
reserves is an important element in maintaining national
energy security. In addition, 43 U.S.C. § 1341(b) provides
that crude oil from the OCS can be used to meet defense
requirements during a national energy emergenc:y."

Letter from Jack Katzon, Assistant Secretary of Dej:ense to Hon.
William E Evans, Under Secretary of Commerce for Oc:eans and
Atmosphere, June 27, 1989.

The Department of State asserted that:

New indigenous hydrocarbon production continues to be
essential to our nation's energy security. u.s. production
and exploration has declined since 1985 as a 1:-esult of
cheaper foreign oil. In our view these trends increase the
urgency of taking advantage of economically viable
opportunities for new domestic production depending on
imported oil.

Letter form John P. Ferriter, Deputy Assistant Sec]~etary for
Energy, Resources and Food Policy, to William E. ~rans, July 1,
1989.

The Department further noted that reducing u.s. reliance on
foreign oil could also reduce the budget deficit.

The Department of Energy stated that:

[T]he proven and potential oil and gas reserves in the Outer
continental Shelf (OCS) can'play an important role in
furthering our enerqy security objectives, and consequently
our national security. It is in the national interest not
to be overly reliant on imported oil and to replenish the
Nation's petroleum reserves through new discoveries.
Obviously, new discoveries can only be made through
exploratory drilling. ...

Letter fro. Retired Admiral James D. Watkins, u.s. Navy, to Hon.
William B. Evans, Under Secretary of Commerce for C~eans and
Atmosphere, June 12, 1989.

Although the co..ents of the various federal aqenciea clearly
link Union's proposed POE with furthering the national defense
and security interest in lessening this Nation's dependence on
foreiqn oil and the enhancement of our do.estic supply, none of
the comments suqqest that these interests would be "8iqnificantly
impaired- if Union's proposed POE is not allowed to proceed in
its present form. A:IIoco Decision at 58. These qerleral
conclusionary comments fail to meet the standard for the criteria
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of Ground II. Additionally, I find that Union's general
assertions also fail to meet this standard.

Conclusion on Ground II

Neither Union nor any Federal agency commenting on Ground II
specifically identified or explained how Union's inability to
proceed with its POE would significantly impair the national
security interest of energy self-sufficiency or a national
defense interest. Based on the record before me I find that the
requirements for Ground II have not been meet.

Conclusion

I have found that Union's proposed POE is neither consistent with
the obj ecti ves of the CZMA or necessary in the interests of
national security. Accordingly, I decline to override Florida's
objection to Union's POE.

~~,~ 1< -j./ .

Secretary of comm~~~
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THE 'fiHI!! ROUSE
Of£ice ot the Presa Secretary

FOR I~DIA1E RELEAS~ .Tue~dAy, June 26, 1990

STAtE~NT BY TX£ ~~S ICENT

I have o£~en ~tated my belief that developmen~ of oil 4.'d gas
on the o~~er conti~en~al shelf (OCS) should occu: in an

environmentally sQund manner.

I have received the report of the interagency OCS Task ro:ce
on teasinq and Development off t~e coasts of Florida end
California, and have accepted it! r~co~mendation tb~t turthe:
steps ~o protec~ the environm~~t are needed.

Today, I am announcinq my ~uppor~ for a moratorium on oil and
gas leasinq and development i~ S41e Area 116, PaI~ !1, off
tbe coast ot Florida, Sale Are4 91 o£! ~he CQas~ Q! northern
California, Sale Area 119 Qft the coa!~ 0! ce~t:al
California, and the vas~ majority Qt Sale Area 930!! tte
coast 0! southern C~litornia, until after the year 2000.

The combined e!tect of the~e deci~ion~ is that the COi$t of
southwest Florida and more than !9 percen~ of the Calitornia
coast will be off limits to oil and gas leasinq anc
development until a~ter the year 2000.

Only tho~e areas which a~e iri close proximity to exi~~lnq oil
an~ gas dev~lopm.n~ in Federal and state w~ter~, compri~inq
less than l' ot th. tract~ ot! the California CCAS~, may be
ava1la~le bafor. then. These areas, concentrated in the
S~~ta Maria Ba~in and the Santa Barbara Channel, will not be
Available for leasins in any even~ un~il 1996 --and then
only 1! ~he tu%~er studies tor which I am callinq in
respon~e to the r.po:~ of the Na"tional Acad~y of Science~
sa~1s!&c~cr11y addre.s cQnce%ns r.l&~.d tc the~e tract..

I am a1.0 approv~q a proposal tha~ vould .!tAblish a

National Marine Sanctuary in C~11tornia' I Monterey Bay ana

provide for a permanent bAn on oil and 9aa development in the

~~%.1:!~~~,...~.4 .+...~.-aa~~i t~.e;..$~..;;~ta.ry .0:.t .th~..~-:nt.e.=i.9.:..t.o .beq~n a prcce~s that may li&d to the buybac~.and cancellation

of exj,.,t.!ng lease.s i~ Sale Area 116, Part II, ott !outh t

Florida.

..,. , 0- o.-~ -. ,

.In addition, I am Qir.c~i~q the S~cretary Qf th. I:t.r1or to
delay 1.A~1nq and dev.lopm.n~ in ,.v.r~l othe: a:eas ~he%e
quea~1ona have ~.~n raised abc~t th. ;.aou:c. pot~ntiall~d
the environmental 1mplicatiQn~ of development. Tor Sale Area
~~~ a~~ ~~A ~~.~~. ot Wa.h1nq~=n and Oreicn, I am accept1nq

--L-- 'as.i,,,, ~~"'
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FAC'r SH.EZ'r

The prQsi~ent today announc&d a eerie. ol dQcision8 related to
oil and gas developman~ on the outer ccn~inental 8helf (OCS) .
The president believ88 th4~ these d8CisiO~~ 8~rik8 a needed
balance b6tWQQn ~avelopmQn~ 0! the Nation'8 impo~tant domastic
energy reeources and protection of the environmen~ in eensitive

areas.

0

0

BCU'"..a... ~

Cond~ add! ~1onal oceanographiC end 8OCio&COnomic
atudi.. 0. recomm&ndQd by tha Na~ion.l Aca~emy of
Sciancaa in a review conduc~ed for the 1ntarcqency ~ask
Force on Leasing and DeV81opmen~ of the OCS ( the Task
Force } .The.. .tudies shou14 ~ak. 3 to 4 year. .

c

~

:...
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development appe4rs vibbl* b48ed on the gutdiny
principles ou~11ned below and the results Qt ~h.

studies.

DecisiOn. tor Floride,

Cancel Sale 116, P~r~ II, and exclude the eraa trom
consideration tor any lease sale until !ftQr the year
~. Any development after tha year 2000 would be
purs~ed only if i t appears v1able basad on the guiding
principles outlined below and the re$Ul ts o~ add1 tional

8tud.1...

Q

0 COnduct addi tional oce~nographic, ecologic81 and
socioeconomic studies 88 recommended by the National
Aca~amyof Sciences in itS.review. These 8tudi..&hould be complet&d within ~ to ~ years. .

Eeqin cancall~t1on 0! ~!~i1lq lease8 off Florida end
1nitiat. diecu8eions with the Stat. of Florid& tor its
participation in a joint te~erel-etate ~uy-b~ck o~ the

leaac..

0

~!:!idina Princ.iDle.

The President'. deciaiona ware based on the following principles;

( 1 ) Ade~at. tnto~at:ion and An~~V8U --Adequa,ta
scientific and tachnical in!o~tion regardi~g thQ rQsourca

potential ol ..ch area cons1daiid for lsa.ing and the
environ=ental, .ocial and economic effect. of oil and 058
activi~ mu.t be available end lubject.d to rigorous
scrutiny bafor. daci.iona are made. No nav laalinq ahould
~ake place without 8uch information and analy8is.

(2) 2nvir~nmen~81 S&n.1~lv1t! --cert4in Areaa off our

coast. rep~n~ uniqu8 n~tural reacurc.. .In thoe. Ara~a

even ~. small risk. po$ed by 0!1 and gaa d.V81opment may be

too great. In cthQr areas whera 8cianca and 6Xperience and

nev r8COvery technOlogiea ahaW d.v.lopment mey ~ eata,

development will be considered.

..( 3} .-RA8ourca Po't:an'tial --.Pr~.0=j, ty .fo~ 4av..lopmant should

b. given "to 'tho.. ara4S vi th "th. g%'~a'te.'t .~...ource potential. GiV8n the inexact natura of ra.ourc8 e8~1m.t10nt

pc~icularly o~f8hora, priorIty sbou~d be ~iven to tbos.
area. where earlier developmen~ baa p~en th. existanC8 o~

economic8l1y recoverable re$erve- .
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benefi~a cl varioua sour~s& of energy ~us~ be considerad 1n
deciding whether to develop oil and gas offshore. The level
ol petroleum ~pcr~., which has been steadily 1~raa81nq. is
a critical fac~or 1n this a~seesmen~.

(5) NationAl Secyri~v R8auir~~~ --External event~,
8U~~ as supply d~sruptions, mi;h~ require a reevaluation of
the OCS program .All dec~aions rege~ding OCS davelopmQnt
arQ subjec~ to a na~ion~l security exemption. If tr~
President determines that national security requi:Qs
development in ~~e areas 0£ thQsa thraa lea~e e~les or in
other area., he has ~he ability to ~irec~ the Interior
Department to open the Aree8 for developmen~.

The need to develop adequ~te intormetion, pa~icularlz needed to
meet the inadequooies i~Qntifi8d by the Nation~ hcadcmy 0!
SCiencas, is ~n es~ential factor in callir~ for turthQr atudiee
and cAncellation of ~~e pending sales. ~he Salo 116 ar84 off
southwest Florida, which contai~s our nation'l only man~rove-
coral rea! ecosystam and is a 9a taway for t~~ praciou~
Evergledea, daserve~ special protection. The p=e48nc8 of
succass£ul drilling opera~i~~8 ~nd known resourcea o~f ce=taLn
areas of sou~he-~ California mer! ts allowing c~ntinue4
dGvelopment, as~uming scientific and environmantal uncar~ainties

can be rsa:olved.

.Qther ~ctions bv tha President.

The President hal allo directed car"tain other actionl attecting'

offshore oil and oa8 development.

~ale 119 and !i!on'terey ~av 58nctu&n
~

Th$ Task Force consideratiQn at development oft northarn and
southarn California baa been accoMpaniad by strong concern
about th. prosp.ct of d.velopment off C8ntral California and

Sale 119. Sale 119, originally scheduled for March 1991,
COV"8 e-n area 8'tratching from S~ Francisco so\J'thward to

the north$rn t1p of Montarsy Eey. Thi. ar&4 includ&a unique
coa.~l and marine resoutc8. and a portion 01 the araa at
tha Montaray ky National Marina Sanc'tuary p.ropo.e4 by the

National Ocaanic and AtmOspher1C Adminiatration (NOAA) (the
propo.-d .anctuary would oovar approxi=atel1 2,200 .qua~
Mi~e.) .NOAA baa 8180 propoaed regulation. ~c prohib1~ all
oil ..and gaa .AXplQr;a~ion. and daWlo~4e'ti.vit1 wi't.hin. the s~uary. .~hi. area con~~n. nationally .ignilican't,

environmentally ..n.1tive raaourca., ~luding tha lar;..~
breeding groun4 fQr marinA mammals ~ the lower 48 s~a~e..

-,

~: ...,.



~ncel Sal e 119 and adopt the .anctU~ry proposed by

NOM.
c

0

0

~96 in Nor-th A"tlan-ti~

Sale 96 has bQQn proposed for the Geo:qes Bank area of the
North Atlantic Planning Area, which stretche. northward from
Rhode Island to Canada. The President ha. directed Interior

Secretary Lujan to;

cancQl Sale 96 and exclude it fro= the 1992-1997 tive.

ye..or pl~n .
0

0
Conduct additional stUdia., inCluding studiB& desi~ned
to determine the resource po~ential of the North

Atlantic araa and to assess ~ environmental,
scientific and technical oonai~8ration. of ~.velopment

1n the are&.

0

The pr..ident baa accaptad ~ recom=and&tion of Intarior

Secretary tujsn to conduct a .er1.. Of additional

.~,v.~.~~nmen'tal 8tud.iea of th. .ffac-ts of oil end gu
dev.lo.~nt.~0!:!: W..}iin:qtQ'n...and OC8QODi. .£.ncl~~. th8 Sal.. -132 area, b8~O~. any environmental 1=p6C~ .tatamen~ VQU14 be

completGd .~e88 .'tUdie. an ~4 to taka 5 to 7 yau. .

NQ 8a18 will be consider.d oft ...h1n~~ end Or&gcn ~n~11

iit.ar the v~~2~ and then only if ltu4ie. 8hOtl that

development can be pursued in an environmentally .a!.

manner.



..

~~eral OCS CeCi81o~

The President also ~ecided ~~8t:
Air queli ty con~rola tor ci~ and ga. developmen~ .

ol£shore California 8hou14 ~e substanti4lly the same as

~hos. applied onshora.

0

0

0
Federal a~encie8 8houl~ develop a plan to reduce the
possib~li ty 0! oil spill. offshore from whatever
source, including end especially from tanker traffic.
This plan should includ. moving tanker routQS further
away from sansitive araa. near ~h. Flo.i~a Key8 And the

EVerglades.

~tructurina the OcS Prooram

targeted mora c~re£ully toward areAs wi th truly

promising re8ou~C8 potent1al1
0

0

.--



6

0 Prepare a legi~lative init~at~vO ~h4t will prcvid8
coastal communit~aa direc~ly attec~ad ~y OCS
development wi~h a ;reata: share ot ~he linancial
benetlta ol new davelopment and v1~~ 4 larger voi~a in
dacision-making. Currently, states recaive 100 percent
o~ revenuea lrom lQaaes wi~~n th:e. milea 0£ 8hore.
Revenues ~rQm leases between thrae and six mile. of
shore are 4ivided 73 percent to the federal ~OVQrnment
and 27 p&rcen~ to the .~a taa .Revenue8 from lease. six
m1188 or £urthar offshore go 100 percant to the federal
government. Coastal communitie. directly aftect8d by
development are not pras8ntly guaranteed any of thase

revenues.

~ack~ound on ~~e.

S~le 91

The. Sale 91 area contains approximat8111.1 millio~ acres
and liQS otfshore Mendocino and Humboldt Counties in
nor~hern Calitornia, primaril11n two araa. olf Eureka end
from eouth of C~pe Mendocino ~o south of Point Arana. It is
wi~hin the Northern California planning Are4, which
stratches from the California/Or8gon border to the
5onoma/Mendocino County lin.. .There is cu:rantly no oil
and gas production vi thin this planning ar8. .The Minerala
Management Servica (which i. responsible for th6 OCS program
within the Interior Department) a.tima~8. .that there are
between 2~O million and 1.5~ billion b.rrala 0£ crude oil
and approximately 2. S trillion cubic f88t of natUral gas 1n
the Nor~harn Cal1fornia pranning Area and betwQQn 20 million
and 820 mill1on barrel. of oil and approximately 1. O
trillion cubic f..t of na~el ga. in th. Sala 91 ~raa.
congre8. impose4 .moratorium prohibiting lea81ng in th.
Northern California Planning ~& as part of the In~er1or

Departm.n~'. FY 1990 appropriationa b~ll.

5§le 9-.5

~
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wc~8rs. Ona platforM in lader~ vat.ra is ~~~~ e~clus1vely
for proc8sainq And four ot~er pla~for=s are unda:
cons~ruc~ion or ccm~ete~ but no~ yet producinq. In
addition, ~~r. ara 10 pla~!orm8 and four ar~i£1eial ialan~$
in the area 8uppor~nq production !acili tias wi th~n a~at8
weter8, which eJCtend t.~ree mile.s fro= the shora. '1'he
Minerals Ma~~gement Serv1ca esti:ates that there ara between
610 million and 2.23 billion barrels cf cr~de oil and
4pproxima~ely 3.01 trillion CUbic feet ot netural gas in the
Southern Califcrnia Plannin; Araa and b8~Ween 200 million
and 960 million barrel. of oil and approximately 1.1
trillion cubio tae~ of natural gaa in the 541e 95 are~.

Sale 116. Per-t II

The 8re4 of Sale 116, Part !! contains ~pproximately 14
million acres, lying south of 26 degreQS north latitudQ oft
the southwest rlorida coast off Collier, Monroe an~ Dade
Counties. This ~rea is within the 6outheas~arn portion at
the Eastern Gulf of Mexico Planning Area. ( In 1988 the
Eastern Gulf of Mexico was divided for leasing purposes into
two part8 along thQ 26 degree. r~rth latitud. 11nQ. ) ThQra
is no oil and gas production within th. 8&la area, although
73 active laaQe4 ara held within the arQa by ten oil and g~s
companies. The Mineral. Management Service e8ti~at9a t~t
there.are be~.een440 million and 1.72 billion barrel. o~
cru~a oil and epproxim4taly 1.68 trillion cubic fB8t of
natural gas in the Eastern Gult of Mexico Planning Area and
b~tween 279 million and 1.06 ~illion barrels of oil and
approximately 110 billion cubic feet 0£ natur51 g~a in thQ

Sale 116, Part II ~4.

Backo-round.-cn th OCS .Ta~-k. ~ors! .-

In hi. February- g, 19B9 budget mes8age to Congresl, tho President
indefini taly PO8~poned thr.. OCS leea. Bales acheduled !or FY
1990 --Sale 91 off the coast ol no~ern California, Sale 95 off
the coast of .ou~Californ1a and Sale 116, Part II 0!! the

-co8St 0! aouthwe.t.rn Florida --panding a 8tudy ol th. salea by
a Cabin.~-l.v.! ~ask tcrca charg~d with r8view1n~ An4 re801ving
enviro~tal CO~C8~ over adverae 1=pacta of th. sales .
The Task Yorc. w.. nam.4 on March 21, 1989. I~ conai.t.d ot
Int8rio~ Secretary Manu.l Lujan ..Chairman, Anergy Sacretary

-J~8 Wa"tkin., AdmJ..n.i8'trator John Xnausa of. tha Netional. Oceanic
and Atm08pher~c Admini.tration. (NOAA) .Admini.~~tor William
~~illy of the Bnvironmental Protec'tion Agency, and ~.1r8Ctcr of

-the Ot:tic. ot Ma:riaqe=an~ .aiia-Bud;ot.-~eh"ard .DarMan-.. "Th8". i"uJc -.
Force CO~UC~ed nina public work~hop8 in Flo~id& en4 California ,
heard from over 1,000 witnes8ea, ~ook ten fial4 trips to .it!. in
the two sta~e. , received briefinO. from varioua federal agencies,

~~
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~s~ ~J1ca vi~~ ~ember. c: COr.~r9Sa. d~d solicited ~nd rscsiv~d
over 11,000 vrit~an public ccc:.n~3.

The Task Forca also commi8a~o~d a tac~~ical review from the
National Academy of Sciences regarding the environmental and
other in~ormation av&ilahle on which dec~sions could be =ade.
The Na~ion~l Academy o~ Scien~a8 de~e-~ined th~t adequata
ecoloqicalr oceanogr~phic or .ocioeconomi~ info~atiQn was no~
available to some e~ten~ for e~~~ of the three 881e areas .

The Task Force found that :

0 The southwe.t 'lorida Ihelt compriaas subtid~l ~nd
nearahore habitats ~~at 8~a unique within the U.S.
continental margin an4 provide r8~uge to a n~er of
rare and-endangered specie8;

The incr~~nta~ ri.ks of an oil spill as~~iated wi th
the Sale 91 area off northern California are gre~ter
th~n those associatad with the other two sale~.

0

Information concerning th8 onshore locioeconomic
effects ot Oil and ~8e davelopment i8 particule~ly
lacking ~or Sal. 116, Part II oIl rlorida and Sale 91.

0

~ddi tion~l 8~ud1es in re.ponse to the r~port ct the
National Ac~demy of Sciences are needed before the
Sacratary of tha Intarior makea l.asing d~i.ions in
any of the three area..

0

~8c}(oround on tb! OCS PI,ggram

Management of oil and gas found in federal watQra offshore (which
generally be~in three ~l.. from a .tate ' 8 coaat an4 can .x~end ..
Out 200 to 300 mile. ) 1$ ve8~ad in the Department ot the Intar1or
undGr the Outer Cont1n~ntal Shelf Lands Act at 19~3, as amended.
The Ac~ dir&C~8 t~ Interior Departmant to:

make 0Cs r..ourcas av.ila~l. to meet tha r~~1on'.

onargy ri6ed8 :
0

protec~ human, marino and cc48tal .n~i~o~.n~.;0

0 anaur. tha~ .~at.. and local governmant. h4V8
timel1 &CC... to intormation and opportuni t!e. to
partiOipata ~n OC$ program planning and 4eci.ion-
mak:S.tttJ 1 and

~

c,

.'
~tain, .for. 'tha f-ederal fJOv.rnmati't:"." ti!r-&ri4..
.qu1 table return on rolcurc.. whil. pr8.erving and
main~ fr.e .n~arpriae compat1 tion.

~
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